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RULING

- . . . . . —1h . . .
By an Originating Notice of Motion dated 5" June, 9o, the applicant sought various

reliefs as appears in the application.

Firstly, it sought a declaration that Section 4 of the Law Society Act of Kenya (the act) is

mconsistent with sections 70(b). 78(1) and 30y 1) ot the Kenyan Constitution. This Section

falls in chapter 5 of the Constitution and provides for the protection of fundamenta] rights

and freedom of the individual Section 70(b) entitles every person in Kenya (o the freedom

of conscience of expression and of assembly and association: Section 78(1) states that:

‘except with his own consent. o person shall be
hindered in the eijovment  of  his freedom of
conscience

And section 80 is in the lollowing terms:

Llxeept with his own consent, no person shall he
hindered in the cyevment of his freedom of
assenhly and association, thay 1 1o sav, his
right 1o assemble freely and associate with other
persons and in particular 10 form or helong 1
trade wiions or oiher associations for the
protection of his jimeress.

2.Nothing comtained in or done mler the anthoripy
of cuy law shall he held 16 he meonsistent swith or
ncomtravention of this section 1o 1he extent thar
e v iy GUESUON makes provisjon:-

(a)ihat is reasom bl requiired in ife
mierests of detence, public safeny, public
order, public morality or public heal:

(thyihar is reasonahly reqiired for the
purpose of protecting the rights or

Jreedoms of vther JCrsons,

(cjthat inposes restrictions upon puhlie
officers, members of a disciplined force,
rpersons i ihe service of a focal
Soevernment anthority;: or

(d)for the registration of rade nions and
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dNSOCTdlions or rade
wiions i da regisier established hy or
wiider any law, and for imposing
reasomihle conditions relatng 10 the
requiremenns for cuiry ou such a regisier
(nclucding conditions as to the winimumn
mmiher of persons necessary (o
consttute a trade uion qualificd
Sor registration. or of menhery neeessary
o constitute an assocication of irade
nimons qualtificd for registration, and
conditions wherehy registration may he
refused onthe growds that another 1rade
nnion calready registered or association of
rade nnions already restisiered, as the case
may he, s sufficienly representative of the
whole or of a substantial proporion of the
interests in respect of which vegistration of
irade nnion or - association of vade unions is
sougi), and except so far as that
provision or, as e case may e, the thing
done under the authority: thereof'is shown ne
10 be reasonably justifiable i« democratic
sociely.

It will be seen that the freedom of assembly and association is subject to the exceptions set
out in sub-section 2. It will also be seen that none of those exceptions are relevant in the
present case. We also take the word “and except that™ at the end of sub-section(2) to be
conjunctive and therefore qualifies those matters, which are set out in (a) - (d) of sub-
section (2). So that it any of those things are shown not to be justified in a democratic
society. then they would not apply as exceptions. The question arises as to whether the right
of freedom of assembly enables a person to retuse to be a member of an organisatian which
the law imposes on him. a duty to be member of  The applicant rclied upon the case of
Keller vs. State Bar of California, 496 US. 1 This is a case which was decided in the
Supreme Court of the United States. Mr G B Kariuki for the Law Society submitted that
this was a decision of a Toreign jurisdiction and that in anv event the Constitution of the
United States of America was absolute unlike in lKenva where it is qualificd and that

thercfore this court should not take notice of that decision. We hase considered the reasons
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for the decision and in our view il the facts are sullicienth analogous and if the Provisions
of the law are similar. then this court would he centitled to adopt some or part ot (he
reasoning which is relevan to the situation in Kenva Not unlike the position in Kemva the
State Bar of California required members (o pay dues as a condition of practicing law  ‘fhe
object of the Bar was “0, promote the improvement of the administrution of justice™ and
the membership ducs were for self-regulatory functions. such as formulating rules of
professional conduct and disciplining members for misconduct  The Bar als used to lobby
the legislature. 10 hold annual delegate’s conferences for the debate of current issyes and the
approval of resolutions an engage i educational Programmes  The petitioners brought in
the State Court a suit claiming that through the latter activities the bar expends nmandatory
dues. Payments 1o advance pohitical and tdeological causes (o which they did not subscribe.
in violation of their rights under the 1 ang 4™ amendments, rights to freedom of speech and
association and as a resujt they sought an injunction restraining the State Bar from those

activities.
The tirst holding which is af page 2 of the record ofthe proceedings. states:

“The State Bar use of Petitioner 'y conymlsory duey 1o
Jinance political and ieological activities wirly which
Petitioners discigree viotues 1heir First Amendinens
right of free speech when suclr expendimres are i
fecessary or reasonabhy itcurred for 1he Priposes of
regnlaling the  legul Profession  or mproving  he
quality: of legal services

Applying this reasoning to the situation in Kenva. we are of the view that if the compulsory
fees paid by a member ot the Law Society are not used for purposes which Gl within (he
objects set out in the Act then it is possible that the same can constitute fiingement of 3

member’s riuhits under Constitution to freedom atassembly and associ: ton

The power (o declare v oid and provision of any law js given to the cour by Sec 3 of (he

Conslizution. which states as lollows.
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nonvithsianding - aivcthing - contained e the Law
Socieny of Kemva Act or in amy reswkations made
thercunder. become a member of ihe Sociens and the
Advocates Benevolentr Association amd ithe subpect 10
any provision of laow or rule of the Socicn: and ihe
Advocates Benevolent Association for ihe time hemnge
affecting the members thereof ™.
The Applicant has however not applied to strike out these scetions in his application  Fad

he done so the court would have had to consider whether these are reasanable and if so

whether they should be struck out or not

Section 4 whicl is the object’s section of the Law Saciety \ct in our view does not in any
way make it compulsory tor the Applicant or any other Advocate to become a member of

the Law Society and we can see no reason whv this should be struck out  In faet to do so

~would give the Law Society unlimited powers as it would have ne objects within which to -

work  The other section of the Act which might have applied is Section S of the Law

Society of Kenya Act which is in the following terms:

“Swbject to the provisions of scctions 27 and 28 of ihe
Advocates et every member of the Socieny shall pay 1he
Society sucl aimmal subscription as may be prescribed from
time to time: Provided that ne honorary: member shall be
liable 1o pay any such subscription. ™

b

In the circumstances we are not able to grant the declaration sought for in Prayer 3 of the

application.

We now turn to the declaration sought in Prayer 4 of the Notice of Motion, which is in the
following terms’ Declaration that the only constitutionally justifiable activities that the Law
Society of Kenya Act can sanction are activitics which are aermane to the practice of Law to
Wit - a) collection of dues b) discipline of members ¢) reculation st profession. \We have
already cited the decision of the Court of Appeal earlicr in this Ruling and we would
Faiterate that the Law Society is beund 10 stav within the objects which are set cut in the Act
in Section 4 us 1o co outside these objects would be w/ira vires its powers,
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