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Counsel — Negligence - Immunity - Whether advocates still entitled 1o immunity from
suit in respect of their conduct of proceedings.
d
In three separate cases, clients brought claims for negligence against their former
solicitors. In each case, the solicitors relied on the immunity of advocates from
suits for negligence, and the claims were initially struck out as unsustainable.
However, the Court of Appeal subscquc.ntly held that the claims fell outside the
scope of the immunity and that accordingly they should not have been struck
out. On the solicitors” appeals to the House of Lords, their Lordships considered
whether the immunity should be abolished or whether it could still be justified
on public policy grOUﬂdS- particularly the public interest in preventing collateral
attacks on wourt A=risions and in ensuring that advocates respected their overriding
duty to the court.
f
Held - Advocates no longer enjoyed immunity from suit i~ raenect of their
conduct of civil and (Lord Hope, Lorq Hutton and Lord Hobhouse dissenm.g;
criminal proceedings. Such an immunity was not needed to deal with collateral
attacks on criminal and civil decisions. Rather, the public interest was satisfactorily
protected by independent principles a_nd_ powzrs of the court. A collateral civil
challenge to a subsisting criminal conviction would ordirurily be struck out as an
abuse of process. but the public policy against such a challenge would no longer
bar an action in negligence by a client who had succeeded in having his
conviction sct aside. Similarly, the principles of res judicata, issue estoppel and
abuse of process as understood in private law should be adequate to cope with
the risk of collateral challenges to civil decisions. Nor was the immunity needed
to ensure that advocates would respect their duty to the court. In that respect, a
comparison with other profcssionals was important. Doctors, for example, were
sometimes faced with a tension berween their dutics to their patients and their
dutics to an cthical vode, but nobody argued that they I wild have an immunity

e

j from suits in negligence. Furthermore, experience i other jurisdictions,
particularly Canada, tended to demonstrate that it was -+ !uly pessimistic to fear
that the possibility of actions in negligence would undurmime the public interest

in advocates respecting their duty to the court. Morc¢r. benefits would be
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performance by an advocate ofhis duty to the court, to the detriment of his clies
could never be called negligent, and there would be no possibility of the coury
holding an advocate to be negligent if his conduct was bona fide dictated by his

- perception of his duty to the court. Moreover, courts would take ing

it was no longer in the public interest to maintain th,

advocates, and accordingly the appeals would be dismissed (see pé6s8ldeog,
p6824b,‘p683atop684acd.p685btodg,psssdtog,p69labhtop692 y
p693g,p695gtop696bg,p704bc,p706ctoj,‘p707d,p711j,p724ab,p725j,"d‘ '_ K

] 727dtog.p728_1top729¢,p7344toc,p742c P743f,p747§
¢jandp7sie, post).

Rondel v Worsley (1967] 3 All ER 993 not followed.

For the immunity from suit of barristers and other advocates, see 3(1) Halsbury’s @
Laws (4th edn reissue) Pparas 528-529 and 33 Halsbury’s Laws (4th edn reissue) -

para 620,
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¢ decision of Judge Mackay at the
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3 building dispute which had been
“"eral Council of the Bar for England
©3ppeal. The facts are setoutin the

Barratt v Ansell gngq ors (t/q y,
The defendant solicitors, Anthony Ronalq L ‘:’g i;ds‘i‘;]"a(:f z:)z)th er partners in
the firm of Woolf Sca'idon, appealed with ission of the Appeal Committee of
the House of Lords glven on 19 May 1999 fro the decision of the Court of Appeal
(Lord Bingham of Cornhill ¢, Morrit anq

. ber 1998
((1999] 3 WLR 873) allow:ng an appeal |, t :lﬁ;:;g )n ?zli:u_ogjc:dc;dartin

Ctober 1997 striking out his claim
Of their conduct of ancillary relief

L G

. 3 . a
facts are ser out i the opinion of Lord Hoﬂ‘mann

it @ firm) and anr
eld Roberts & Hill, appealed with
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d Bingham of Combhill CJ. Morrit
LR 873) dismissing their appeal
Bench Division of the High Court
Peal by the claimant client, Dawn
’ eputy Districljudgc White on
AMages against the solicitors .ﬂ‘)r
Application for ancillary reliet in
™™ of soliciturs, Risdon Hoscgood,
ouncil of the Bar for England and
The facts are set out in the

matrimonia] pruccedmgs. The second defcnda

took no pare in the broceedings. The Gener,
Wales was given leave ¢ intervene on the a
opinion of ord Hoffmann, Peal.
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Jonathan Sumption QC and Jeffrey Bacon (instrucred by Weightmans, Liverpool) for
the solicitors.

Andrew Edis QC, Peter Duckworth, Nicholas Bowen and David Balcombe (instructed
by Hill Dickinson, Liverpool) for Mr Simons, (instructed by Cooper Whiteman)
for Mr Barratt and (instructed by Stephens & Scown, Exe ter) for Mrs Harris,

Peter Scott QC, Clare Montgomery QC and Mark Simpson (instructed by Biddle ¢» Co)
for the Bar Council.

Their Lordships took time for consideration.
20 July 2000. The following opinions were delivered.

LORD STEYN. My Lords, there are three appeals before the House from orders
of the Court of Appeal in a building case and in tWo cases involving family

achievable.

It is necessary 1o explain the wcheme of My opinion.  There is 1 dircer link
between the nwo generdl Guestions. How the law deals with (he problem of
relitigation of matters alrcady decided, s identified in Himger's RETER B
important aspectof any reconsideration of the immunity of advocutes, it will be
lm-fessary to examine the rvo jaspes together. Secondly, although the - ygeg

e ———— s

——— .
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Lonvenient ipsg voncentrate by and large on the Positon in regard to barristcrs
and then 1, cansider whether the conclusions rved ar gl Wpply e sulicitors.

The existing iy munity of barristers

For more thyp twWo centuries barristers hyye enjoyed an immuniry from
actions in negligence, The reasons for this immunity were various. |y includeg
the dignity aI'the Bar, the cab rank‘pn'nciple. the assumption thag barristers ma

professional men -+ are already strong, and may grow stronger” (sce (1968 ) 84
LQR 513 ar 527)

Eleven years later in the Saif Ali case the House revisiteg this topic. On chis
occasion the immunity ¢stablished in Rope) v Worsley was nor challenged and
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rationale of Rondel v Worsley, which Lord Wilberforce said, was thar—

‘Barristers ... have a special status, just as a tria] has a special character.
Some immunity js necessary in the public interest, even if, in some rare cases,
an individual may suffer loss." (See [1978) 3 All ER 1033 a¢ 1037, [1980] AC
198 at 213.)

Lo
Other grounds. The first is the analogy of the general immunity from civil liability
Which attaches to a] persons in respect of the participation in proceedings before
3 court of justice, namely judges, court officials, witnesses, parties, counsel and
solicitors alike (see [1978]3 Al ER 1033 at 1044, {1980]AC 198 at 222): the second
Was the public interest :n not permitting decisions to be challenged by collateral
Proceedings (see (1978] 3 All ER 1033 a1 1045, {1980} AC 198 ar 222-223). There
Matters rested for a time.

Thenext development was the introduction by statute of 2 power enabling the

““nduct which occasions a waste of expenditure, The Bar argued that because of
te immumry of barristers no such orders ovcht in principle to be made against
ertsters, The Court of Appeal ruled 1) the ventrary: Ridehalgh v Horsefield (1 994)
3 Al ER 848, [1994] Ch 205. And thar Jdecision was accepted by the Bar. It
“prates satisfactorily. It has not beendetrisne il to the funcn‘oning of the court
S¥Stem o: indeed the interests of t'1e Bar.

f\.\" Rnxburgh predicted in 1963 tli¢ Piessure tor a re-examination of Rondel v

ity
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the ity do not SUPPOTLIE strongly: see alse 1) similar ellect jonatha, Hill
Tatiganion and Negligence: A Comparative Stidy " (1956) 6 OILS 183 oy 184-1xg.
Man s where one is bound 1o considerable extent o rely on intuit ve
Judgments, the eriticism ofthe immunity by 1y« dutstanding practising barriseerg

is significant. I Advocates (1992) PP 197206 Mr David Pannick examined the
case for and against che immunity in detajl. While accepting that there is some
substance in some of the arguments for immunity, he found thar on balance
the Immunity is not justificd. He added (a¢ P 200): “This issue will nog Bo away,
English law will, in the future, have more to say on this topic,’ Recently, sir
Sydney Kentridge QC cxpressed the view, making use of his experience as an
advocatein South Africaandin England, that the ‘gloomy speculations’ on which
the immunity of barristers in England is based are wide off the mark. see
Markesinis, Auby, Coester-Walrjen and Deakin Tortions Liability of Statutory

principle. It provides that barristers May not pick and choose their clients. ¢
binds barristers by not solicitor advocates. I €annot therefore account for the

otherwise accept. When it does occur, and vexatious claims result, it will usually
be possible to dispose of such claims summarily. In any event, the ‘cab rank’ rule

must, in practice, be the very small risk of being subjected to vexatious litigation
(which is, anyway, unlikely to get very far)’ (see Cane Ton Law and Economic
Interests (2nd edn, 1996) p 236). Sccondly. there is the analogy of the immunities
enjoyed by those who Pparticipate in court Proceedings: compare however Cane's
observation about the strength of the case for removing the immunity from paid
¢Xpert witnesses (ar P 237). Thase immunities are founded on the public policy
which seeks ro encourage freedom of sPeech in court so that the court will have

out this has little, if anything, to do with the alleged legal policy which requeires
immunity from actions for negligent acts. if the latterimmum'ty has merit it nust
fest on other grounds. Whilst this factor Seemed at first. to have some
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the court. Prosecuting counsel owes no duty of care to a defendant: Elguzouli-Daf v
Comr of Police of the Metropolis [1995] 1 All ER 833, [1995] QB 335. The position of
defence counsel must however be considered. Unless debarred from doing so,
defendants convicted after a full and fair trial who failed to appeal successfully,

conviction. In this regard the creation of the Criminal Cases Review Commission
was a notable step forward. Recently in R v Secretary of State for the Home Dept,
ex p Simms [1999] 3 All ER 400 at 409, (1999] 3 WLR 328 at 338, there was
uncontroverted evidence before the House that the commission is seriously
urder-resourced and under-funded. Incomin g cases apparently have to wait two
years before they are assigned to a case worker. This is a depressing picture. The
answer is that the functioning of the Commission must be improved. But] have
no doubt that the principle underlying Hunter’s case must be maintained as a
matter of high public policy. In Hunter's case the House did not, however, ‘lay
down an inflexible rule to be applied willy-nilly to all cases which might arguably
be said to be within it’ (see Smith v Linskills (a firm) [1996] 2 All ER 353 at 358,
(1996] 1 WLR 763 at 769 per Bingham MR (now Lord Bingham of Combill). It is,
however, prima facie an abuse to initiate a collateral civil challenge to a criminal
conviction. Ordinarily therefore a collateral civil challenge to a criminal conviction
will be struck out as an abuse of process. On the other hand, if the convicted
person has succeeded in having his conviction set aside on any ground, an action
against a barrister in negligence will no longer be hamed | (ue particular public
policy identified in Hunter’s case. sut, in such a case, the civil action in negligence
against the barrister may nevertheless be struck out as unsustainable under the
new flexible Civil Procedure Rules 1998, CPR 3.4(2)(a) and 24.2. If Hunter's case
is interpreted and applied in this way, the principal force of the fear of oblique
challenges to criminal convictions disappears. Relying on my experience of the
criminal justice system as a pre: ding judge on the Northern Circuit and as a
member of the Court of Appeal (Criminal Division), T do not share intuitive
judgments that the public policy against relitigatinn still “equires the immunity o
be maintained in criminal cases. That leaves collateral ch.lenges to i+l dedisions.
The principles of res judicata, issue estoppel and abuse of process as undersi,_ 4
in private law should be adequate to cope with this risk. It wouid not ordinarily
be necessary to rely on the Hunter principle in the civil context but | would accept
that the policy underlying it should still stand guard aguinst unforeseen gaps. In
my judgment a barrister’s immunity is not needed to dcal with collateral attacks
On criminal and civil decisions. The public interest is satisfactorily protected by
independent principles and powers of the court.

The critical factor is, however, the duty of a barrister to: the court. It also applies
t0 every peron who exercises nghts of audiencr before any court, or who
exercies rizhis to conduct litigation before a court: so- - 27(2A) and 28(2A) of

the 1990 At ay insereed by s 42 of the Access tor Justice Acr 1999, It is essential
that notkng shou'd be done which might undernine - overriding duty of an
advocate to the court. The quest:onis however whether the immunity is needed

toersire e barristers will respect their dutv o 1% court. The view of the
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barristers must be aceor e, Speck sy, Nowad.xys COMPUrisey, | tth ol
brofessionals iy Important 1y, doctors have duties ney only 1o 1.y Pitienis by,
oty an cthical conde, 1o, TS e sometines faced with , tension gy, N thes,
duties, Concrete examples o syeh conflicting dyties are given by 1y, Kenng ly
Trea Me Righe, Fssavs iy Medical 1w and Ethics (1988). A topical INNManee g the
case where an Ajds infecred Patient asks 3 consultant noy ¢, reveal hiy Condstion
to the patieny's wite, yeneral Praciitioner and other healtheare olliculs. Sy,
decisions May easily be ;5 diticule 4g those facing barristers. And nobaody dargties
that doctors should have 4 mmunity from syjrs jn negligence.

Comparative experience fnay throw some light on the question whethey i, the
Public intereg; such an iMmunity of advocates js truly necessary. In j9gy no

On the other hand, in countries in the gy Union advocates have no

Deakin Tortigys Liability of Statutory Bodies: 4 Comparative anq Economic Analysis of

evidence that the work of Canadian courts was hampered in any way by counsel’s
tear of civil liability. ‘rhe Demarco case hag been consistently followe by Canadian
courts (see Karpenkg v Pargiap, Courey, Cohen ¢» Houston ( 1980) 30 OR ( 2d) 776; FPelky v
Huudson Bay Insurance Co (Mc Kitrick, Erickson, Jones, thirg party) (1981) 35 OR (2d) 97;
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For broadly similar Treasons it will not be easy to establish negligence against 4
barrister. The courts can be trusted to differentiare between errors of Jjudgment
and true negligence. In any event, a plaintiff whe claims that poor advocacy
resulted in an unfavourable ourcome will face the very great obstacle of showing
thit a berter standard of advocacy would have resilted in 3 more favourable
0 tcome. Unmeritorioys claims agains; barrister: - ] be struck out. The new
C R have made :t easier to dispose Summarily of 5, -k claims: ~pR 3.402)(a} ang
2+.2. The only argument tha, Temains s that the fea, ofunfoun 4 uctions might
have 4 negative effect on the conduct of advocares. This . a most flimsy
foundation, unsupported by empiricg) evidence, for the iMmmunity. Scecondly, it
h Must be bome in ming that one of the functions of tort Jaw is to set extemal

Standards of behavioy, for the benefit of the public. And it would b rizht to say

that while standards at the Bar 4re generally high in some respects there is room

Or improvement. Anexposure of isolated acts of incompetence o the Rar will

“trengthen rather thay, o ¢.rkei the legal SYstem. Thirdly, and nyo 'iporandy,
J Fublic confidence i the loual swstemn i not enhanced by th, CNStunce of the
"MMmunity, Tk, ‘PEeatanes o created thae the Jaw singles g ;s ‘v for

Protection no murrer how figrant che breach of the barrister. The world has
Chnngcd since 1907 T}, bractise of Jaw has become mote corsercialived

" ——

b R

——
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greater awareness of thew rights. If they have suffered a WIS 3 result of the
provision of negligent professional services, they expectto have e rightio claim
redress. It tends 1o crode confidence in the legal system if Advocates, alone
among professional men, are immune from liability for negleence, g is also
noteworthy that there is no obligation on the barrister (or Jor that nuner the
solicitor advocate) w inform a client at the inception of the relationship thae he is
not liable in negligence. and in practice the clientisnever so informe. Given that
the resort to litigation is ofien one of the most important decisions in the life of
the client, it has to be said that this is not a satisfactory position, Moreover,
conduct covered by the immunity is beyond the remit of the Legal Services
Ombudsman: s 22(7)(b) of the 1990 Act. In combination these factors reinforce
the already strong case for ending the immuniry.

My Lords, onc is intensely aware that Rondel v Worsley was a carefully reasoned
and unanimous decision of the House. On the other hand, it is now clear that
when the balance is struck between competing factors it is no longer in the public
interest that the immunity in favour of barristers should remain. | am far from
saying that Rondel v Worsley was wrongly decided. But on the information now
available and developments since Ronde v Worsley | am satisfied that in today’s
wotld that decision no longer correctly reflects public policy. The basis of the
immunity of barristers has gone.” And exactly the same reasoning applies to
solicitor advocates.! There are differences between the two branches of the
profession but not of a character to differentiate materially between them in
respect of the issue before the House. [ would treat them in the same way.

That brings me to the argument that the ending of the immunity, if it is to be
undertaken, is a matter for Parliament. This argument is founded on s 62 of the
1990 Act. It reads as follows:

(1) Aperson—(a) who is not a barrister: but (b) who lawfully provides any
legal services in relation to any proceedings, shall have the same immuniry
from liability for negligence in respect of his acts or omissions as he would
have if he were a barrister lawfully providing those services.

(2) No act or omission on the part of any barrister or other person which
is accorded immunity from liabi lity for negligence shall give rise to an action
for breach of any contract relating to the provision by him of the legal
services in question.’

The background to this provision is, of course, the judicially created immuniry of
barristers, which in 1967 was held by the House to be founded on public policy.
And it will be recollected thar Lord Reid observed that public policy is not
immurable. Against this background the meaning of s 62 is clear. It provides that
solicitor advocates will have the same immunity as barristers have. In other
words, the immunity of solicitors will follow the fortunes of the immunity of
barristers, or track it. Section 62 did not either expressly or by implication give
Parliamentary endorsement to the immunity of barristurs. In these circumstances
the argument that it is beyond the power of the House of Lords, which created
the immunity spelt out in Rondel v Worsley, to reverse that decision in changed
circumstances involving a different balance of policy considerations is not right.
Should the House as a matter of discretion leave it 1o Parliamene? This issue is
more finely balanced. 1t would certainly be the easy route for the House to say
let us leave it to Parliament’. On balance my view is that it would be an
abdication of our responsibilities with the unfortunate consequence of plunging
both branches of the legal profession in England into a state of uncertainty over
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a prolonged period. That would be a disservice 1o the public interest. On the
other hand, if the decision is made to end the immunity now, both branches of

The disposal of the appeals
Given the conclusion that the immunity no longer exists, it follows that the
appeals must fail. 1 would dismiss the three appeals.

LORD BROWNE-WILKINSON. My Lords, I have hag the advantage of
reading the speeches of my noble and learned friends Lord Steyn and Lord
Hoffmann. | agree with them and for the reasons they give, I would dismiss these
appeals. However, since the point at issye is important and your Lordships

* chimmunijty. Third, that in relation 1o claims for immunity for an advocare in
dvil Procecdings, such balance ne, longer shows sufficient public benefit us 1o
iustify the niaintenance of the immunity of the advocate.

should apply whether the negligence alleged against the ac cate relates to his
“ "duct of a civil action Orto a criminal prosecution, Are there, as some of your
L ~dships think, special reasons which require the immunity of the advocare ina
¢ ninal tnal to be maintained®  Of the four main grounds reljed upon as
jUSTifying the immunity, only one seems to me o be capable of justifying 1he

M Muniry, namely that to allow un action for negligence against the advocare for
his conduct in earlier litigation s recessanily going to involve the risk thar

Werene conclusions on issues Jevided in the first case will be reached in the Lisy
€35e. In the context of civil broceedings (ie where the advocate is Sought ta be
Made liable for his conduct of a civil action) although such conflicting devevius

are undesirable, they are far trom tnknown, Bur i the context of criminal

PTOCeedings (ie when the e e nevlivence acenrred in o the v, o
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inany cvem zuilty of the alleged crime, the neglivence of his advocate, even i
Proved, would not have been shown to be causative o any logg. Thcreforc' i
thereis 1o he 3 successful action for negligence in crniminal matters, s long as th
phlaintifi crimimal conviction stands there will lye 1w, mntlicting decisiong of the
court, one (reached by judge and jury on the criminal burden of proof) saying
that he is guilty, the other (reached by a judge alone on balance of‘probabiliry)
that he is not guilty. My Lords, | would find such conllicting decisions quite
unacceptable. Ifa inan has been found guilty of y crime in a criming] trial, for a|
the purpases of society he is guilty unless and untit his conviction g set aside on
appeal. “Therefore, if the removal of the advocate's immunity in Criminal cases
would produce these conflicting decisions, | would have no doub; that the publjc
interest demanded thar the advocate's immunity be preserved.

It follows that, in the ordinary case, an action claiming that an advocate has
been negligent in criminal proceedings will be struck Out as an abuse of process
so longas the criminal conviction stands, Only if the conviction has been set aside
will such an action be normally maintainable; Jn these circumstances there is no
needtopreserve an advocate’s immunity for his conduct of a criminal case since,
in my judgment, the number of cases in which negligence actions are brought
alter a conviction js qQuashed is likely to be small and actions jn which the
conviction has not been qQuashed will be struck oue as an abuse of process.

For these reasons, ang the much fuller reasons given by Lord Steyn and Lord
Hoffmann, | would dismiss these appeals.

LORD HOFFMANN., My Lords,

In these appeals three clients are suing their solicitors for negligence. In the
first, Mr Simons says that his solicitors negligently allowed him to become
involved in lengthy and expensive litigation when they should have advised him
tosettle. In the second, Mr Barratt says that hjs solicitors negligently advised him
to settle his divorced wife’s clim for 2 shate of the matnmonial home on
disadvantageous terms. In the third, Mrs Harris has a similar complaint about the
terms upon which her solicitors advised her to settle her claim for maintcnance
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modem version of an ancient rule of common law which prevented barristers
from being sued for negligence.

3. DIVIDED LOYALTY

Lawyers conducting litigation owe 4 divided loyalry. They have a duty to their
clients, bur they may not win by whatever means. They also owe 2 duty to the
court and the administration of justice. They may not mislead the court or allow
the judge 10 take what they know to be a bad point in their favour, They must
cite all relevant law, whether for or against their case. They may not make
imputations of dishonesty unless they have been given the information 1o
SUpnort them. They should not waste time on irrelevancies even if the clhient
thirks thar they are important. Sometimes the performance of these duties to the
€Ourtmay annoy the client. So, it was sanl, the possibility of a claim for negligence

Mrshrinhibic the lawyer from acting in.icordance with his overriding duty to
e court. That would be prejudicial to (e adwinistration of justice,
Y CAB RANR

Itis a valuable professional ethic of 1y, Eughi-h bar thay a barrister may ney
: SEERINE R Ll Y * .

PLUESE Ty AT tor a clinrnr An rtha e, [ -

-t
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that the client was the sort of person whe would, if he lost his case, turn on hig
barrister and sue for negligence. This consideration wag said to apply \with
particular force to the crinyinal bar, where the unsuccessful client, like My Ronde,
was likely to have leisure to ponder the way his tria) had been conducted and
access to legal aid if he coulg persuade another lawyer that he had an arguable
case.

5. THE WITNESS ANALOGY

No one can be sued in defamation for anything said in court, The rule confers
an absolute immunity which protects witnesses, lawyers and the judge. The
administration of justice requires that participants in court Proceedings should be
able to speak freely without being inhibited by the fear of being sued, even
unsuccessfully, for whar they say. The immunity has also been extended to
statements made out of courr jn the course of Preparing evidence to be given in
court. So it is said that a similar immunity against proceedings for negligence is
Necessary to enable advocates to conduct the liigation properly.

If a client could sue his lawyer for negligence in conducting his litigation, he
would have to prove not only that the lawyer had been negligent but also thae his
negligence had an adverse effect upon the outcome. This would usually mean
Proving that he would have won a case which he lost. But this gives rise to the

Was negligent and that if he had conducted the defence with reasonable skill, the
client would have been acquitted. Or Perhaps that he would have had a 50%

7 THE SCOPE OF THE iMMUNITY
Eleven years later, after Rondel v Worsley, the House of Lords in Saif aj; v Sydney
Mitchell & Co (a firm) (P, thirg party) [1978] 3 All ER 1033, [1980] AC 198 had to
consider the limits of the immunity. There was no challenge to the decision itself
or the core immunity for the conduct of litigation in court. The Question was the
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extent to which that immunity cast its shadow upon acts done out of court. In
the particular case, it was a barrister’s failure to advise joining additional parties
before the limitation period had expired. The test for the out of court immuniry
adopted by the majority of the House was whether the work was so ‘intimately
connected” with the conduct of the case in court as to amount to a decision as to
how it would be conducted at the hearing. By this test, the barrister’s conduct fell
outside the immunity.

Although the immunity itself was not under challenge in the Saif Ali case, Lord
Diplock considered that the need to delimit its scope required a reconsideration
of its rationale. He was unimpressed by the divided loyalty argument which had
been in the forefront of the reasoning in Rondel v Worsley. He thought no bertter
of the cab rank rule. But he considered that the analogy with witness immunity and
the collateral challenge argument were sufficient to justify a limited immunity.,

8. A RECONSIDERATION

In the cases now under appeal, the Court of Appeal was of course bound by
Rondel v Worsley and the Saif Ali case. It decided that in all three cases the alleged
negligence of the solicitors was not within the scope of the immunity as extended
to out of court work. Their advice was not intimately connected with the way in
which the case, if it had not settled, would have been conducted in court. But
before your Lordships, the respondent clients have made a root and branch attack
on the immunity. They say that it should be altogether abolished. Over 30 years
have passed since Rondel v Worsley; public policy, as Lord Reid said at the time, is
not immutable, and there have been great changes in the law of negligence, the
functioning of the legal profession, the administration of Jjustice and public
perceptions. They say that it is once again time to re-examine the whole matter.
My Lords, I agree. In reconsidering these questions, | have been greatly assisted
by a wealth of writing on the subject by judges, practitioners and academics, in
the United Kingdom and overseas. | hope that I will not be thought ungrateful if
do not encumber this speech with citations. The question of what the public
interest now requires depends upon the strength of the arguments rather than the
weight of authority.

$. THE PRINCIPLE OF EQUAL TREATMENT

My Lords. my point of departure is that in general English law provides a
remedy in damages for a person who has suffered injury as a result of professional
negligence. The landmark cases by wkhich this principle was developed are the
Hedley Byrue case, to which | have already referred. and Henderson v Merrett
Syndicates Ltd, Hallam-Eames v Merrett Syndicates Lid, Hughes v Merrett Syndicates
Led, Arbuthnott v Feltrim Underwriting Agencies Ltd, Decny v Gooda Walker Ltd (in lig)
(1994) 3 All ER 5006, [1995) 2 AC 145. It follows that any cxception which denies
such a remedy requires a sound justification. Otherwise your Lordships would
fail to observe the fundamental principle of justice which requires that people

shauld be 1rared cqually and like cases treated alike

_Inconsidering whether such a justification still exises, vour Lordships cannot
Bnure the et that you are yourselves membein of the legal profession.
Members ol other professions, and the public in gencral, are bound to view with

Some seepticism the claims of lawyers that the pubisc inerese requires them to

S YRR A v e i
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of collective self-intaest. but those arguments need to be srong vinough to
convince a fair-minded member of the public. They cannot be based merely
upon intuitions. This 15 a case in which what Professor Peter Cance has described
as an ‘empathy heunstic” will not do. (See Horder Oxford Essays in Jursprudence
(4th series, 2000) p 56. lootnore 35.) -

10. THE DIVIDED LOYALTY ARCUMENT ANALYSED

My Lords, there is apt to be a certain amount of confusion about the exace
nature of the divided loyalty argument. There are two distinct versions in
circulation but they are not always recognised to be different.

(a) Effect on behaviour of lawyers

The first argument is that the possibility of being sued for negligence would
actually inhibit the lawyer, consciously or unconsciously, from giving his duty to
the court priority to his duty to his client, or, as Lord Diplock preferred to put it
in Saif Ali v Sydney Mitchell ¢ Co (a firm) (P, third party) [1978] 3 All ER 1033 at
1042, [1980] AC 198 at 219 from observing the rules. This argument involves a
prediction about the way in which the removal of the immunity would affect the
way in which lawyers behave in court. It claims that their behaviour would
change in a way which was contrary to the public interest in the administration
of justice. This was the argument advanced by Mr Sumption to your Lordships
on behalf of the defendant solicitors. He said that if there was no immunity,
lawyers would in marginal cases prefer the interests of their clients to the interests
of justice. It is an argument which in view of the eminence of its proponents in
Rondel v Worsley and elsewhere must be taken seriously. I shall in due course
retum to it.

(by Adifficultart

The second version of the argument is that the divided loyalty is a special factor
that makes the conduct of litigation a very difficult art. Itis easy to commit what
appear in retrospect to have becn errors of judgment. Even if there is no real
danger that a court would hold such errors to have been negligent, the advocate
would be exposed to vexatious claims by difficult clients. The argument is pressed
most strongly in connection with advocacy in criminal proceedings, where the
clients are said to be more than usually likely to be vexatious. Your Lordships will
observe that this version of the argument does not depend upon the proposition
that lawyers will be deterred from observing the rules or their duty to the court.
It is advanced as a good argument even if your Lordships think that there are no
sufficient grounds for the prediction which Mr Sumption invites you to make. It
is rather an argument that the imposition of liability would be unfair. The efforts
of lawyers in good faith to comply with their public duties should not leave them
open to vexatious claims by dissatisfied clients. This is the argument which my
noble and learned friend Lord Hutton calls the ‘second strand’ of the divided
loyalty argument. As he puts it, ‘it is not right that a person performing an
important public duty by taking part in a [criminal] trial should be vexed by an
unmeritorious action’. |shall deal with this arguiment, which | propose to call the
‘vexation argument’, before returning to the one advanced by Mr Sumption.

1. THE VEXATION ARGUMENT
My Lords, I do not think that the vexation argument, taken by itself. has any
vahdity. Itis true that the conduct of litigation is a ditficultart and that one of the
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reasons why it sometimes Tequireg delicate Judgment js the advocy te's duty to the
4 cour. But there are many professjong| activities whijch require delicate Jjudgment
and advocacy is not the only one which may inyolye a divided loyalty.” The
doctor, for example, owes a duty to the individua] Patient. Bur he also owes 3
duty to his other Patients whijcp May prevent him from giving one patient the
treatment or resources he would ideally prefer. We do not say that they shoyq
b have immunity merely because they do 2 difficult job in which it js €asy to make
abona fide error of judgment. Apg although the criming] advocate js engaged in
an activity of great public importancc, I do not think it would be right to clajm
that he is in this respect unique among professiona) men. The fact is that the
advocate, like other professiong} men, undertakes 5 duty to his client ro conduct
his case, subject to the rules ang ethics of his Profession, with Proper skill and
care. No other Participant in the trial undertakes sucha dury.
There is some overlap betweep, the vexatious claims argument and the Witness
analogy, to which | shaj] €Ome in due coyrse. Essentially i depends upon the
same reasoning as Fry L] used in rhe famous Passage in Munster v [ g}, (1883) 11

QBD 588 ar 607, [1881-5] All g Rep 791 at 797 i defence of the absolute
d Pprivilege of witnesses BIVing eviden e in court:

Itis not a desire to Prevent actions from being brought in cases where they
ought to be maintained that has led o the adoption of the Present rule of Jaw;
butiit is the fear thay if the nyle were otherwise, NUMErous actions woylq be
brought against PErsons who were merely discharging thejr duty. It mug

But this argumen depends Upon the assym, ption that there js , Powerful public

f interest which makes this degree of protection necessary.  In the case of
Witnesses, it js the assumption tha, they would oth erwise be Jess willing to comne
forward ang e} the truth in court. In other words, that their behaviour would

¢ affected in 5 Particular way Which was tontrary to the interests of the
administration of justice. It is poy Simply the general Propcsition thap people

g doing their best in 5 difficult job should not pe €Xposed to vexatigys claims. Thjs
argument could apply to Many people besides lawyers. so i My opinion it js

only the first version of the divideq loyalty argument which can have any
Prospect of success. The second in principle misconceived

h 12, VEX,-\TIOUS CLAMS N GENER4[,

_ Before rerarning to My Sumption's divided [ov;ll[y argument, I should say that

ln.my Opinion ope should not EXaggerate the bogcy of vexatioys claims. A Thave

Said, every other profession has 1o Put up with then, A Practitioner whe is

_Pl‘OpcrIy instred can usually €Xpect such chims ) handled by solicitors
. ".’S,m“'“'d by the underwriters, And there have beer recent dcvelopmems in the
I Cviljygic, SVatem designcd 10 reduce the incidence of . CNatious clajmg,

(a) S“mm.zr_\'.{x',\'mi_\'_\'al
< “l'\f v the. nesy Ot Do
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favour of a detendang if iy considers that “the claimant hus real prospect of
succeeding on the cliim’. The defendant niay file wrinten oy e N support of
his application.  In Swain v Hillman (1999) Times, 4 November, [1999) ¢4
Transeript 1732 Lord Waolf MR encburaged judges to make use of this—

very salutary power .. It saved expense; itachicved expedition; it avoided
the court's resourees bcing used up in cases where it would serve ng
purposcand, generally, was in the interests of justice.’

Of course the summary power has its limits. The court should not “conducr 5
mini-trial” when there are issues which should be considered at a full one. But it
should enable the courts 10 deal summarily with truly vexatious praceedings,
ft should also be remembered that a lawyer defendant has the advantage that the
power of summary dismissal is in the hands of lawyers. 1 do not suggest that they
would be inclined to favour their own profession. The opposite is more likely to
be the case. But they would understand what the case was about. They would
be operating in their own field of expertise, not faced with the allegations of
professional negligence in another discipline which they did not have the
knowledge or experience ro recognise as groundless. So in this respect awyers
faced with vexatious claims are in an advantageous position.

(b) Funding of litigation

to ‘allegations of negligently caused injury, death or damage to property”: sce
para 1(a) of Sch 2. Although an action for damages for loss caused by negligent
advacacy or related services may not strictly fall within these categories, it is clear
that it will not be easy to obtain legal representation for such actions. The Lord
Chancellor has approved a funding code prepared by the commission under s 8
of the 1999 Act which indicates that they would not come very high on the
Community Legal Service’s scale of priorities. Paragraph 5.7.1 of the code
provides that if.—

‘the nature of the case is suitable fora [conditional fee a greement|. and the
client is likely to be able to avail himself or herself of 2 [conditional fee
agreement], full representation will be refused.’

Actions for damages for the negligent conduct of litigation would seern, by
analogy with para 1(a) of Sch 2, to be suitable for conditional fee agreenients.
Furtherniore, under Para 5.7.3, tull representation in a claim for damages will be
refused unless certain cost benefit criteria are satisfied. For example, if the
chances of success are good (60%-80%), the likely damages must ¢xceed the
likely costs by a ratio of 2:1. If the Prospects are less than 50%, representatior will
be refused.

It will therelore be much more difficult than it has been in the past to obtain
legal help for negligence actions which have little prospect of success. The public
tunding of cascs like Rondel v Worsley, the very paradigm of 3 hopeless claim by a
disgruntled criminal defendant, is unlikely to be repeated. The alternative will be
a conditional fee agreement, which would require satislying another lawyer chat
the claim had sufhicient Prospects to make it worth his while to take it on at his

o
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vexatious claim when he sees one.

which is ‘entrary to his case, | do not
that he might be sued for negligence.
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Place. Lawyers want 1o o as much as they honestly can for their client an,
occasionally more. “he tendency to overkill is not inhibited by th System unde

which they are conventonally paid, which is reasonable remuaneration for worl
reasonably done  Su the problem has to be contained in other ways. The
disapproval of 1he tourt is a traditional curb on prolixity. But it has not been

given judges a battery of powers to keep the resources expended on a case
proportionate to the its valye and importance.

13. WASTED COsTs ORDERS
The judgment of the Court of Appeal in Ridehalgh v Horsefield [1994) 3 2y ER
848 at 856-861, (1994] Ch 205 at 226-23; contains a history of the wasted costs

magistrates in criminal proceedings.

For present purposes, the significance of this development is that i made
advocates, both barristers and solicitors, liable for negligence in the conduct of
litigation. It is true thar it was a limited form of liability because it was restricted
to the payment of wasted costs. It did not extend to any other loss which their
negligence might have caused to their clients or other parties. But the costs of
modern litigation can amount to a good deal of money. Furthermore, the
possibility that the negligent conduct of litigation may lead 1o 3 wasted costs
order being visited upon the advocate by Summary process, before the very judge .

M A person—(a) who is not a barrister; but (b) who lawfuily provides
any legal services in relation to Ny proceedings, shall have the same
immunity from liability for negligence in respect of his acts or omissions as
he would if he were 5 barrister lawfully providing those services.’

The two professional bodies argued that any liability for wasted costs orders
should be subject to the immuniry recognised in s 62. Their counsel were not



Either versjon of the argument woy)q have Made 3 sizeable hole jn the neyw

Jurisdiction, Particularly in jis application o barristers i, Criming] Proceedings,

The Court of Appeal rejected it. Since then, Tany wasted coges orders have been
i ings.

Wasted costs order 2gainst a firm of g, Icitors who hag instructed counse] to made
2 hopeless application for leave to appeal. Simop Brown | ended his Judgment
by sa ying:

the Possibility of s Success. If our order today were 1 discouragc some of
the more absurd arguments wic}, which this court is sometimes Plagued, I for
One would not be regretfu] ’

15, OVERSEAS EXPERIENCE
rSumption (for the solicitors) and Mr Peter Scott, for the Bar Council, say

‘eg“gcnco in the conducr of 5 Case in which he hag ceen ordered o Pay $6,000
Coxts, They argued that a4 long asthe immuniry i England wag based on the

Osence o f COntract with 5 barrister, iy could ubv:n::::!;. have ng application jp
nady, “Wiers there tOntracted with their clienry But now thay the House of
ords iy Rowdel v Worsley had reissued the irnma::u:y with a Newly minteq

Paticyy ) S Hre was ne Teason why the arguments 1, ic policy shoylg not also

i 5;‘-’ "Bt Canada Krever | examined thyy ¢y, i the Saif gy; Case, as we)|

t W

LR RNy “tadian cases an the ciihiace and ooy

T Nevpae
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that Canada hag EOton perfectly well withoyy an immunity fur oy, 4 hundreq
yearsand there was ng, reason to think thag i needed o be introduced iy order
thcourage lawyers 1o perform their duties to the court. He i {1979 ys DLR
(3d) 385 ar 406):

-

‘With respect 1o the duty of counsel 1o the Court and the risk, that, in the
absence of immunir Y. counsel will be tempted to prefer the interest of the client
to the duty to the Cour and will thereby prolong trials, it is 1y respectiy]
view that there s ha empirical evidence that the risk is SO serious thye an
aggrieved client should be rendered remediless.’

Although a decisjon at first instance in Ontario, the carefy and fully reasoned
decision of Krever | appears to have been treated as settling the law iy Canada. ¢
has not since been challenged.

in civil Proceedings the possibility that the removal of the immunity may have an
adverse effecr upon the conduct of advocates is not strong cnough to Justify its
retention, there is a sufficiently strong likelihood that it wil] have this effect in
criminal cases. Counsel will be tempted ‘1o pursue every conceivable point, good
orbad’. This mustbe an intitive prediction, because there is in the nature of things
N0 way of proving it now. | would not regard the current efflorescence of b uman
rights points in Scottish criminal proceedings, notwithstanding the existence of
the immunity, as any indication as to whether removal of the immunity would
ggravate matters. “This jg an area in which cause and effect is not easy ro
establish. And of course, 1 acknowledge that my noble and learned friend’s
experience is far greater than mine. Indeed, it could hardly be less. By I'am
comforted by the fact that others with considerable experience of criminal
proceedings do not have the same ﬁ)rcbodings. In the end, [ do nor think that
such intuitions are 4 sound basis upan which to proceed.

The argument for immunity in criminal Procecedings depends hea vily upon the
image of litigants like Mr Rondel, occupying their prison time with devising
vexatious proceedings against their counsel which are then launched ar public
€xpense. But it must be remernbered, first, thag the abuse of process doctrine,
which I shall discyss later, is likely to eliminate almost all sych plaintiffs who have
not succeeded in h; ving their convictions set aside; and secondly, for the reasons
which I have explained, that vexarious actions are less likely to be publicly funded
and more likely 10 be struck out than they were in 1967, My noble and learned

narrower point. e places emphasis not so much upon the way the advocare
may conduct the crimina] trial but upon the appellate process. He says that the
advocate may be less inclined to assist the Court of Appeal with a fu]] explanation
of what wem WVrong ar the trial if he thinks that a successfy| appeal would open
the way to an action against him for negligence. In most appeals, no such
assistance wil be required. All the magerial will be on the record. But I accept
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they should not feel inhibited by the thought that they might be sued for
Something they say. And. as Fry Lf explained in the Passage which I have already
cited from Munster v Lamb (1883) 1] QBD 588 at 607, [1881-5] All ER Rep 791 at
797, -his policy is regarded as so important that it requires not merely qualified
Privii:ge but absolute immunity.

T application of the analogy to the neg::gence of lawyers involves generalising
the policy of the witness immunity and expressing it, as Lord Diplock did in Saif Ali v
Sydney Mitchell & Co (a firm) (P, third perevy [ 97813 AILER 1033 a¢ 1044,[1980] AC
19821222 3532 ‘general immunity from civil liability which attaches to all persons
i respect of their participation iproceedings before 3 court of justice’. Statcd at
this level of generality, it includes immunity for advocates from liability fo,r
'nything that they may do. The rar,. e is said to be to ‘ensure that trials ar.
“onducted without avoidable stress and tensions of alarm and fear in tf.ose wha

“Veapartto play in them".

My Lords, with all respectto Lord Diplock, it seems to me that to generalise

"C Wilness immuniry in this w av i illevitimare and dangerous. In the 1 1; 1.

Mrws L v,

- . .
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10 recognise the availabilivy of the defence for new factual UMt ey
simply becayse they are ¢l wely analogous o an existing CACLOTY tor ey
within an ¢xisting Category) withow “xamining the case fo, reeognition iy,
light of the underlying rais .. for the defence.

What is the rationale of the Wilhess immunity? n Taylor v Director O Scrion
I-‘raudOﬁ'icc[lS)%] 4AIER 801 o ST4(1999)2 AC 177 at 215, I said that thy policy

ot the IMmunity was ' tncourage freedom of expression’ ang that way why

action’. My noble and learned friengd Lord Hope explained ([1998) 3 Al : S04
a1 818.[1999]2 AC 177 at 219) that the immunity did not, for example, proeer a
witness against an action for malicigys prosecution based on why, he had sajd ro

stress and tensions’. That merely suggests thar €veryone would fing litigation
More agreeable if ne awkward consequences could follow from anything which
the Participants did, g js another version of the vexation argument, which | haye
already rejected. Itis Necessary to go further and explain why the public interest
requires that 5 particular Participant should be free from the Stress created by the

Ifone asks the question in this Way, as I think ope must, then it beconeg apparent
that Lord Diplock was inconsistent jp rejecting the divideq loyalty argument ang

*haviour of lawyers. By Lord Diplock rejected the only two candidates pue
forward for likely changes in behaviour ang offered no others The proposition
that absence of immunity woylq have an ¢ffecy contrary to the public interest was
assumed withoy; argument,

Mr Scott invited your Lordships to apply by analogy the decision of the Court
of Appeal in Stanton v Callaghan [1998] 4 Al ER 961, (20007 1 QB 75, in which it
was held that an €Xpert witness coyld not be sued for agreeing to a joine experts’
Statement in termg which the dlien thought detrimenta] o his interests, . said

~.
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only person involved in the tria) Process who s liable tg be sued for negligence is
a Person who hag undertaken 5 duty of care 10 pj client.

because he is the only

19 COLLATERAL ATTACK
This argumen, also has 5 number of stran s which necd 1o be examined

separately,

(a) Evidentig] difficulties

It may be very difficult ¢o arrive at 5 conclusion aboy what woylg have
happened in carlier Proceedings if in some Tespect they had been conducted
diﬂ"erently. In Smith y Linskills (q Sirm) [ 1996] 2 All ER 353 at 362, [(1996] | WLR
c 763at773 Bingham MR spoke of—

Of course this js true. Bur, in Principle, evidentia] difficulties have never been
e regarded as a reason for declining Jurisdiction. The Plaintiff has o Prove that the
lawyer’s negligence caused him loss, The burden of Proofis upon him. His case
may have become so weak with the Passage of time tha j; has to be struck our,

’b) Inw'dx..ru.sjudgments
hen it js sajd that while it i difficule €nough to decide what woyly have
happened 03 trial which did ne, in fact take Place (as in Kitchen's case; may
€come |- sitively invidigys o decids how a judge who actually heard th,. case
would have reacted if the advocay, had advanced a different Argument or ¢ylje g
. ifferen; evidence. Some judges are more Teceptive to cerrain kinds of Points
than others. [ think that this is 4y, inaginary problem. Whatcver may have beep
the foibjes ofthejudgc who heard the Case, it cannot be assumed that ke would
Ve behaveq irrationally. 1y b, did, it wouylq have been corrected appeal,
viously ¢ ne hag 10 take into acequpy the findings that thejudgc made on g
C35€ a5 it was actually presenged For “*xample, if he did ng, believe anything
Which the Plaintiff 53,4 j My be difficulr o show thar , different e of
Argumen, would have Persuaded him to fing in his favour. gy, Fdo ot se how

BN P
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: it is relevang for the purposes ol the hypothetica) exercise to hyye regard g g
Judge’s idiosyncrasics. Itmust be SUmed thag be would have b(.‘hdvcdjudici.)“\

(¢) Conflicting Judgmenes .

€ MOst substangjy| agument is thy May be contrary to the Public inge .
for a coury to retry a case which hay heen decided by another court, §, Ronief
Warsley [1967) 3 Ap ER 993 3, 1013, 11969] | AC 191 ar 254 Lord Morriy
Borth.y.Gest said thar j; would he—.

In Saif Al v Sydney Mitchell ¢ Co (@ firm) (P, thirg panty) [1978) 3 o) ER 1033 3,
1045, (1980) AC 198 a 222-223, Lord Diplock developed this poine in a Passage
i which should be quoted at lengrh,

‘Under the English sysrem of administratjon of justice, the appropriate
justi after a
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question whether another coury reached a Wrong decision and, ifso, to enquire ,
into the qyses of its doing sq s Calculared 1o bring the dministration of J
Justice irag disrepute. *
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that the fallibility of any conclusion about whether the earlier case would have
been decided differently reinforces the public interest rule about avoiding
conflicting decisions. This is obviously an argument extitled to great respect,

collateral challenge argument as a reason for maintaining the immunity of
lawyers, itis necessary to consider how the law deals with collateral challenge in
general.

20. RELITIGATION IN GENERAL

"0 move out of the vicarage. Dr Magrath brought an action for possession.
Mr Reichel pleaded in defence that his resignation had been void and he was still
the vicar. The court struck out the defence as an ‘abuse of the process of the
“oust’. Although the parties were different, the case was within the spirit of
he iswue estoppel rule. Dr Magrach was claiming through the college, which had
b2 2 party to the eaclier litigation.

Ls Ashmore v British Coal Corp {1990} 2 A ER 951, [1990]2 QB 338 Ms Ashmore
¥ %ed in the canteen of a coal mine in Nottingham. She complained to an
! -tral tribunal that she was paid less than men were being paid for similar

- “trary to the Equal Pay Act 1970. Over 1,500 other wonten employees
-fporation made similar complaints. The industria] tribunal decided to

730 1e samnple cuses, six selected by the employees and eight by the cmployers,
to lay down general principles according to which the others could be decided.
Ms Ashmore was aware of these arrangements. The tribupal decided all the cases
adversely 1o the aprlicaats on grounds which were cqualls applicable to
Ms Ash-mare'sarine, o a. She then asked fora separare hearing of her case. The
Con of Appeal i cid +d that it should be struck out as an abuse of the process of
e count. s Auwaorth had not be 7 2 party to the sample 0rovcrdinue hae cha

Chma?t




TTEVCN DAy agay

ground a5 3 abuse of iy, Process of the urtis Hunter » hiet'¢ Cnstable of Wese
E

Midland:[wsln All ER 727.[1982}AC foncemed rhe. Mial of the Six m
convicted of 3y, IRA bmubing in Birmingham 1974, g “laiied
that the Police hagq bearen them 1o exrg onfessions. Sl e - 0 avoir
dire ang decided that the Prosecution hag Proved beyong feasonable doyp, thae
they had o been €Alen. They were convicred, €Y applied fo, leave
appeal, byt neg o the groung that the confessiong had bee, wrongly admirreq
tave 1o ppeal was ref, N prison, the cused OMmmenced Procee dip

Crown ang Ccused hat is ofien e righ Y 10 consider j The Cour
of Appeal is generaj} tbougbnobave taken the technicalijjey ofthe marte, much
too far henndecldcd n Ho Nglon v Hew,, om & Co 4[1943]2 AllER 35 [1943)
I KB sg p 2 convicyj FTS inter aliog acrq and no
evidence Whatever tha, the accused had Commitreqd fence, p,, when
Parliam rule in 4 1I(1) of the 1968 Act, it did not say that the
Conviction shoylq usive evidence, g that the jsse could not pe relitigared

Hunter'y ca9e showy tha, Supetimposeq upon the ryjes of issye estoppe] and
the 1969 Ac, the courts haye 5 Power to strige OUL attempyy 4, relitigate issyes
be i Parties a5 op abuse of the Process of the court. Byg ¢he Power

is used only in cageq in which Justice anq public Policy demang it. Lord Diplock #
t the cern,

admimstranon of justice into disrepyre among righr-thinkmg People. The
Circumstan ceg in which abuse of Process capy arise are YTy varied; thoge
which giye rise to the instan; appeal myg Surely be unique. f; Would, in y
View, be mog; Unwise if this House wee [0 use this OcCcasion ¢ $3y anything
that migh pe taken as lim; tng to fixed €ategories the kinds of Circumstances
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in which the court hasa duty (I disavow the word discretion) te, exercise this

salutary power.” (See (1981]3 All ER 727 at 729, [1982) AC 529 at536.)

Proceedings in which “the intending plaineiff had a fu) Opportunity of
contesting the dedision in the coury by which i Wasmade.” (See (1981]3 AllER

such Preceedings woyld be an abyse of process or nor. It is buming down the
U IO fhast the Pig: using a bryag Spectrum remedy whep 5 more specific
5 Yl out side effects can handle the probler: equally well,

Caves it which actions for negligence have been brought against solicitorg
“itheue mmurity illustrate this POINL. Walpole's case 'S one. The plaintiff was
¢ rvicted hefore the magistrates of 5 Statutory offence by Preventing 3 veterinary
: fee o fnspccn'ng his pigs. His 4ppeal to the Crown Coun was dismissed.
oy oceedings against his solicitory for negligence, claiming that he had
W ppeal by way of case stated d had argyapbte grounds for success o
P Peat of law, byt that they had negiigently failed 1o lodge an appeal. The
~wlicitors 2pplied for the acting to be struck out s an abyse of process un the
" ground that it would involve trying the guestion of whether the Crown Coupe

d heap TTOPY i law. 0 o sy reasoned an ; admirable Judgmen, Ralph
Cirion el ded Sar th> cluim Would not be ma. ifestly unfair ¢, the soliciter
ST dmusistration of justice in, disreputc. On the rnmeceee o

oFa. mad
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vbvious point of law in the Crown Court. 1Compare Atwell v Michael Perry ¢ ¢,
(a firm) [1998] 4 All ER 65.) In such y case the consequence of the immunny
would be to deny a remedy for negligence although the collateral challcngc
argument had no application,

22. SUMMING UP THE ARGUMENTS

My Lords, I have now considered all the arguments relied upon in Ronde| y
Worsley. Inthe conditions oftoday, they no longer carry the degree of conviction
which would in my opinion be necessary to sustain the immunity. The empirical
evidence to support the divided loyalty and cab rank arguments is lacking; the
witness analogy is based upon mistaken reasoning and the collateral arack
argument deals with a real problem in the \vrong way. 1do not say that Rondel
Worsley was wrongly decided at the time. The world was different then. But, as
Lord Reid said then, public policy is not immutable and your Lordships muyst
consider the arguments afresh.

23. LEAVE IT TO PARLIAMENT?

Mr Sumption and Mr Scott said that even if your Lordships thought that the
immunity could no longer be justified, you should not, in your judicial capacity,
alter the law. It was something wiich Parliament had considered fairly recently,
during the passage of the 1990 Act. A legistative d=rision had been taken not to
abolish the immunity. For the judges now to do so would pe 1, ULepacs upon a
competence which had been assumed by the sovereign legislature.

My Lords, I acknowledge the need for sensitivity on the part of the judges in
entering into areas of law which are properly matters for democratic d ccision,
Recently in Southwark London BC v Mills[1999] 4 All ER 449 a¢ 454,{1999] 3 WLR
939 at 944, [ said: :

“... in a field such as housing law, which is very much a matter for the
allocation of resources in accordance with democratically dctermined
priorities, the development of the common law should not get out of step
with legislative policy.’

But, my Lords, there has been no statement of legislative policy on the immunity
for lawyers. Section 62(1) of the 1990 Act, which 1 have already quoted, was
careful not to endorse the immunity. It merely said chat whatever immunity
barristers had should also extend to solicitors. It is true that during the debate in

not voted on in Standing Committee D in the House of Commons (HC O Hicial
Report, SC D (Courts and Legal Services Bill), 7 June 1990, cols 325-340). It secems
to me, however, that the government merely accepted what the judges had said
in Rondel v Worsley at face value. It may be that even as recently as 10 years ago
they were right to do so. A number of the changes to which | have referred carlier
in this speech were a result of the 1990 Act itself (such as wasted costs orders ) and
later developments in civil procedure and the public funding of litigation. So 1 do
not think that your Lordships would be intervening in matters which shouId be
left to Parliament. The judges created the immunity and the judges should say
that the grounds for maintaining it no longer exist. Cessante ratione legis, cessat
lex ipsa.
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24. THE FUTURE OF THE HUNTER DOCTRINE < becomes

If there is to be no immunity, there will be more cases in which :(Aess As |
Necessary to examine the limits of the Hunter doctrine of abuse of P rJ;{Ol;se of
have said, the basic principles were clearly stated in that case. T rimagine
Lords made it clear that the remedy should remain tlexible and| “nnjd wish to
that Parliament, if j legislated upon the subject of the immunity. w should be

give any more precise guidance as to how the abuse of process f’“;:d, ase. For

the judicial process. Appeal’

I do not think, however, that I can entirely agree with the Court off P;‘:zes:
view that the question of whether a collatera] challenge is an abus¢ oa spcale of
depends upon the ‘weight' to be given to the Judgment and that ther® :icr at one
weighting according to the amount of judicial input, with 3 consent © that, as a
end and a judgment after hearing full evidence ar the other. lagrc:ﬁe,'a full
practical matter, it is very difficult to prove thar a case which was lost

easier to prove that, with betteradvice, 2 more favourable settlement womfd};a:i'
been achieved. By this goes to the question of whether, in B¢ ", The
CPR 24.2, the Plaintiff has ‘a req prospect of succeeding on the dﬂ;un] .acticm
Hunter question, on the other hand, is whether aHowing even aS“‘Fessof justice
tc be brought, would be manifestly unfair or bring the administraio? e
ir.o disrepute. In my view, there will be cases (such as conviction! Onhaps, been
guilty) in which the Hunter principle may be engaged although ther€ the other
Virtually nojudicjal inputatall. The Cour; oprpeal accepted this. Onha( a civil
hand, I can see no objection on grounds of public interest to a claim :c the case
case was lI:Lost because of the negligence of the advocate, merely becd®

went to full tral. In such 4 case the plaintiff acceprs char th ,
Judicata and binding upon him He clailr)ns howevcrl::ha' if the right 3 UM NS

erently. This
had been used o cvidence called, it would have been decided d'm‘i‘:io)rfr, but |

Jecision is res
¢

. 3 N N " f : § 0
S€e no reason whyif the plaintiff has 3 real Prospect of success. he &
allowed the attemp,

There is. | think, a relevant difference between criming! p:vf*"'d"}gsr;nfn??:l
Proceedings. 1 ¢yl proceedings, the rmaxim nemo debet s vexdf P eal onl
Sadem caysa applics very strongly. Fre< evidence i« acdzsible of JP? he | 4
SUbjec[ to stricp COnditions Fuven ia Aericiam in 1. view OF the law

g

-rt-e ieg.
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which s subscqmm{\ “epiessly overruled by u higher COUL the iy itself
Femains res Judicaty CHmor be set aside (sce Re H"«uiug wleeds, Westmingper
Bank Ly v Burton-By v VST AN ER 257, [1948] Ch 221). \n (NNTTE estoppel
Created by earljer litigarion i hinding subject to narrow EXCCPUONS (See Arpld v
National Westminater Bank ple | 1991)3 All ER 41.[(1991)2 A Y3 But the scope
for Fe-examination jy, Criminal Proceedings is much wider. [irech evidence s
more readily admireg, 5 conviction may be st aside asunsafe and "siisfacrory

when the accused appears 1o have been Prejudiced by 'ﬂagmml} incomperent
advocacy’ (see R v Clinton {1993]2 Al ER 998.(1993] 1 WLR 118)) After appeal,

there is ne reason why public funds should be used o Pay the accused
Compensation for Jogs caused by the negligence of the lawyers who were paid to
defend him.

I think it s cqually unfair tha, he should have 1o join as 3 Party and rebyt the
allegation for 5 second time, A man’s reputation s not only a matter between
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F:mar . the other party. It represents his relaticnship with the world. So it may
Le that in such circumstances, an action for negligence would be an abuse of the
process of the court.

I would suspect that, having regard to the power of the court 1o strike out
actions which have no real prospect of success, the Hunter doctrine is unlikely in
ihis context to be invoked very often. In my opinion, the first step in any
application to strike out an action alleging negligence in the conduct of a previous
action must be to ask whether it has a real Prospect of success. Hopeless cases
like Rondel v Worsley are not a suitable vehicle for deciding important points of
public policy.

25. CONCLUSION

My Lords, I have said nothing about whether the immunity, if preserved,
would be contrary to art 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (Rome, 4 November 1950; TS 71)
(1953); Cmd 8969). The question does not arise. Nor have [ said anything about
the distinction between those acts of lawyers which are ‘intimately connected’
with the conduct of litigation and those which are not. The Court of Appeal,
being bound by the Saif Ali case, struggled with this distinction. Mr Sumption’s
submissions as to why they were wrong served only to convince me that the
distinction is very difficult to apply with any degree of consistency. That is
perhaps another reason why the immunity should be altogether abolished. |
would therefore dismiss the appeals. ‘

LORD HOPE OF CRAIGHEAD. My Lords, the events with which these three
appeals are concerned took place in 1991, when the parties on one side of the case
(the clients) were all engaged in civil litigation for the purposes of which they had
appointed the other party to act as their solicitors. Mr Simons, who is a building
contractor, was in dispute with the owner of a building about the work which he
had carried out for the owner under a building contract. The proceedings were
settled on 19 August 1991, which was the day before the trial of his action was due
to start. Mr Barratt was in dispute with his wife after their marriage had broken
down. Her claim for ancillary relief was settled on § September 1991 when the
Jjudge approved a minute of order lodged by his solicitors and directed that it
should stand as the court’s order made by consent. Mrs Harris was also engaged
in matrimonial proceedings following the breakdown of her marriage. In her
Case a consent order was made by the judge on 22 November 1991 following
advice which she received from counsel outside the court on the day of the
ancilary relief hearing,

In each case the clients are dissatisfied with the outcome of their litigation and
in particular with the terms of setdlement. They have alleged that the solicitors
were negligent in regard to things which they did or omitted to do outside the
courtroom. The essence of the case made by Mr Simons against his solicitors is
that they should have advised him at the outset that he should settle on the terms
which he was ultimately forced to accept after much unnecessary delay and
expenditure or that they should have prepared for trial so that he coulld pursue
his case with unimpaired prospects of success. Mr Barratt’s case is that his
solicitors failed at any staye to obtair: or advise the obtaining of a valuation of the
family home which wus cventually sold for much less than it had been 1ssumed
to be worth whenthey wery igotiating the terms of settlement. that the-+ Jodved

foee e apt L
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property and that they failed to advise him that the settlement shoald provide for
the parties to receive percentage interests in the property rather than tha his wife
should reccive a puatnteed sum when it was sold. Mrs Harris wileges tha her
solicitors failed to bricl competent counsel, to inform themselves properly of the
facts and take proper insiructions prior to the settlement and that they gave
incorrect advice about the possibility of setting aside a consem order, The
solicitors in each casc chim that they are immunc from suit in regard to the
allegedly negligent conduct.

All three cases were fisted and heard together in the Court of Appeal, as was a
fourth case with which your Lordships are not now concerned. At the outset of
their judgment the Court of Appeal (Lord Bingham CJ, Morritt and Waller L)
said thar the following questions arose: :

"... to what extent and in what circumstances does a lawyer's immunity
from suit in relation to the allegedly negligent conduct of a case in court
protect him against claims for allegedly negligent acts and omissions which
take place out of coun? Does a lawyer, if not otherwise immune from a
claim in negligence by a client, become so when the court approves a consent
order in any proceedings, but particularly in matrimonial proceedings in
relation to ancillary relief? Is it in such circumstances an abuse of the process
of the court to claim damages against a lawyer for all eged negligence leading
to the making of a consent order?’ (See [1999) 3 WLR 873 at 881 )

The primary sources on which the Court of Appeal drew as to the advocate’s
immunity were the decisions of the House in Rondel v Worsley[1967)3 All ER 993,
[1969] 1 AC 191 and Saif Ali v Sydney Mitchell ¢ Co (a firm) (P, third party) [1978] 3
Al ER 1033, [1980] AC'198. After setting out four propositions which it derived
from them, the court made these observations ({1999] 3 WLR 873 at 882):

‘It may of course be that the House of Lords will hereafter choose to
review and modify the rulings given in these two leading cases, and it is
noteworthy that in the Saif Ali case ((1978] 3 All ER 1033 at 1045, (1980} AC
198 at 223) Lord Diplock ... expressed regret that counsel for the plaintiff had
not made a more radical challenge to the authority of Rondel v. Worslcy
([1967] 3 All ER 993, [1969] 1 AC 191). We understand further that the
European Court of Human Rights may be called upon to consider the
compatibility of the decision in Rondel v. Worsley with the European Convention
for the Protection of Human Rights and Fundamental Freedoms (1953)
(Cmd. 8969). But we must treat these cases as binding authority for the four
propositions we have sct out. Those Propositions do not, however, answer
the first question posed above, which relates to the outer limits of forensic
immunity, beyond the core immunity which protects an advocate against
claims arising from the conduct of a cause in court. More particularly, the
issue arises (in all four appeals) whether forensic immunity ... affords
immunity to a lawyer who advises that a case be compromised, where the
advice is accepted and the case is settled.’

Now that the three remaining appeals have reached this House the opportunity
has been raken to undertake the more radical challenge to the authority of Rondel v
Worsley which was not undertaken in the Saif Alicase. ltis therefore open to your
Lordships to dispose of them on grounds which were not available to the Court
of Appeal.
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I wish to say, however, before turning to this wider and more general
argument, that I consider thar the grounds which the Court of Appeal gave for its
decision in each case Wwere entirely sound, sufficjent and satisfactory and that |
would have dismissed each of the appeals for the same reasons irrespective of the
view that was taken abour what the Court of Appeal has described as the core
forensic immunity. In My Simons’s case this is because the acts and omissions of
which he complains were done or not done, as the case may be, when the solicitors
Were acting otherwise than as advocates. Even if they had been acting in the
relevant respects as advocates, none of the allegations against them satisfy the
‘intimate connection’ test described by McCarthy P in Rees y Sinclair [1974] 1
NZLR 180 at 187: see the Court of Appeal’s judgment ([ 199913 WLR 873 a¢ 908).
In Mr Barrate’s case the solicitors were not acting as advocates i relation to any
alleged act of negligence, nor was their conduct said to be negligent in an area
where the solicitors could say that they were acting where public policy as the
rationale for immunity had any impact (see [ 1999]13 WLR 873 at 91 1). In Mrs Harris’s
case her solicitors were not acting in any way a5 advocates in the respects in
which they were alleged to be negligent, nor is there any public policy rationale
for which immunity in their case could be said to be justified (see [ 199913 WLR

proceedings need alviays to be checked 3gainst a broad view of the public
interest. Doubts have onceagain arisen as to whether the existing rule is justifie d
in present day conditions in this country, so it is proper ro re-examine the whole
matternow. The second reason is that there is now 2 greater appreciation of the
‘mportance which has to be attached in :his context to the principles of hunian
rights law, especially in view of the Imminence of the coming into force of the
Human Rights Act 1998 The period which has t0 elapse before thar Act comes
into force in October 2000 is now very shore, | think that it js appropriate in this
€ase to anticipate that eveng by taking account of the relevant provisions of th
Furopean Convention for the Protcction of Human Rights and Fundamen]
Freedoms Rome, 4 November 1950, TS 71) (1953 Cmd 8969) and thcjurispmdcncc
of the European Court of Human Rights in our determination of the question
Whether, and if so to what extent, the core t'orcnsicimmuniry can still be justific.)

The third reason is that, while | would not regard it as necessary in order g,
dispose of these appeals for your Lordships to say thar any change as regards the
immunir_v rule should opurate retr. spectively, 1 consider it o be a legitimure
exercise of vour Fordching ivndiping finctine v daclava TEAnmacelecll oy

»
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Rondel v Worsley was wrongly decided and tha i should be overruled. The issye
is whether the decision which was reached in that ¢ase €an now be justified, |,
SCCMs 10 me to be preferable thar we should address this issue by examining the
crcumstances relevant to this issue as we find them today, and that we should
CXPress our decision so that jt applies only to the Ruture—nor to 2 period in the
Past as well, the commencement of which w, wld be very difficule a this stage 1o
identify.

The basic principle

Any immunity from suit is a derogation from a person’s fundamenta] right of
access to the court which has to be justified. This principle is found both i the
common law and in the Jurisprudence of the European Court of Human Righys.
For the common law position it is sufficient ro note the following observations.
In Rondel v Worsley (1967) 3 All ER 993 at 998, [ 1969] 1 AC 191 ar 228 Lord Reid

said:

‘Like so many questions which rajse the public interest, a decision one way
will cause hardships to individuals while 5 decision the other way will
involve disadvantagc to the public interest, On the one hand, if the existing
rule of immunity continyes there will be cases, rare though they may be,
where a client who has suffered loss through the negligence of his counse|
will be deprived of 3 remedy. So the issye ppears to me to be whether the
abolition of the ryle would probably be artended by such disadvan tage 1o the
public interest as to make its retention clearly justifiable * (My emphasis.)

Human Rights sajd:



All England Law Repons g August 2000

(1968) 1 EHRR 252 at 281 (para 5).]

(b) In laying down such regulation, the Contracting States enjoy a certain
margin of appreciation, but the final decision as 0 observance of the
Convention’s requirements rests with the Court. It mustbe satisfied that the
limitations applied do not restrict or reduce the access left to the individual
in such a way or 1o such an extent that the very essence of the right is
impaired.

terms of human rights law i will only be justifiable if it is designed to pursue a
legitimate aim and then only if it satisfies the test of Proportionality. If the
restriction which the immunity imposes on the right of the individual is
disproportionate to the aim sought to be achieved on grounds of public policy it
will be incompatible with the right secured to the individual by art 6(1) of the
convention. Although the common law and the humap rights law tests are
€xpressed in different language, they are both directed to the same essential point
of principle that an immunity from suit is a derogation from a fundamental right
which requires 1o be Justified.

Summary

I wish at the ourset 1o Summarise the main points wich which I'intend to deg]
in order to explain the position which I'would adopt on the question of the
imm:nity. 1 shall yse the expression ‘th2 core immunity” to describe the immunity
Which attaches to the advocate, when engaged in conduct performed in court,

Om claims by his client for negligence. 1 am conscious of the fact that, if the
immum’ry isto continue, the Scope ot its application May need to be defined more
Crefully in due course, (a) The sole basis for retaining the core imunity is the
Public interest in the administrarion of justice. (b) The public interest in the
administration of justice is at its most compelling in the ficld of criminal justice.
(©) The risks to the eflicient administration of our system of criminal justice which

Would result from ¢he removal of the core immuniry greatly outweigh the

enefits. (d) The principle in Hunter v Chief Constaple of West Midln,ly { 114, |3 AllER
727, (1982] AC 520 whivh treats collateral challenge as an abuse of process is not
a Sit‘iSfaC[()ry sub_\'[i[llll_‘ in the ﬁt‘fd of cn'minaljus[icc for the COre immimiryg
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he questinn whether the £ore immunity wos in the puhlic interest was
Considered by the 1979 Royal Commission on Legal Services. Inits finaj report
the Royal Commission concluded (Cmng 7648, vol 1, P33 para 24 6):

to make in regard to the extene of immunity which would go beyond the law
as NOw stated.’

Legislation consistent with this conclusion, and with the decision in the Saif Al;
case, was introduced under the Supply of Goods and Services Act 1982. Section 13

‘2....(1) the services of an advocate in coury orbefore any tribunal, inqui
or arbitrator and jp, carrying our preliminary work directly affecting the
conduct of the hearing .. *

When the Conservatjve 8overnment came 1o Power in 1979 ¢he Practices of ¢ ‘

the legal profession again came under close Scrutiny. The aim was to bring to ap
end restrictive Practices, such as those relating 1o rights of audic nce, that could
no longer be justified. This resulted in the Courrs and Legal Services Act 1990
That Act was Preceded in 1989 by both a Green Paper, The Wort and Organisatipn

Oovemment accepts the Cogency of these rguments and considers that this
immunity from actions in negligence should in the future extend to ajl
recognised advocyyes *

/
During the Progress of the BiJj attempis were made i both Houses ¢o abolish the

iMmunity (5] HL Officja Report (sth scries) cols 570-578, s February 1990);
(HC Officiq) Report, SCp (Courts and Legal Services Bill), 7 june 1999, cols 325 -340),

o
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€ven now, to arach weight to the observations of the judges in Rondel y Worsley
and the Saif Ali case and, more recently, in Giannarell; y Wraith, Shyes v Wraith
(1988) 3} ALR 417 in the High Cour of Australja with Particular reference to the

The basis for the core immunity
My noble and leamed friends Lorq Steyn and Lorg Hoffmann have analysed
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arguments are not of equal weight. As my noble and b riend Lord Steyn
has said, the crical facror is the duty of the advacate 1o 1he court, He has used
the word “barrister’. bur I think that we are all agrced that the position of
advocates in Scotland and of solicitor advocates in all thye jurisdictions is the
same in this respect as that of barristers and | shall use the word “advocate’ to
embrace all of them.

I do not wish say much about the cab rank rule. Its value as a rule of
professional conduct should not be underestimated, bur its significance in daily
practice is not great and the extending of the rights ot audience of solicitor
advocates who are not bound by the same rule has reduced such importance as
it may once have had in the context of discussions about advocates’ immunity. |
do not think that there is any sound basis for thinking that removal of the
immunity would have the effect of depriving those who were in need of the
services of advucates in criminal cases of the prospect of ubtaining their services.
The independent Bars have a long and honourable tradition in the field of criminal
justice that no accused person who wishes the services of an advocate will be lef
without representation. This is a public duty which advocates perform without
regard to such private considerations as personal gain or personal inconvenience.

I'think that there is a little more. but not much, to be said for the an alogy with
the immunity of others who participate in the proceedings which take place in
vourt. Atbestitis onlyan analogy. Itisa make-weight argument. Its significance
hes in the fact that the other immunities exist because they also can be justified
on grounds of public policy. They are illustrations of the fundamental point that
it is in the public interest that those who are called upon to give evidence in court
or who have to perform duties there should be cnabled to do so without the risk
of being sued for defamation or for negligence. As Mason CJ said in Giannarelli v
Wraith, Shulkes v Wraith (1988) 81 ALR 417 at 422 the exception in favour of
counsel is in conformity with the privilege which the law has always conferred on
those engaged in the administration of Justice, whether as judge. juror, witness,
party, counsel or solicitor in respect of what they say in court. In an appropriate
case the public interest will prevail over the private interest. But cach of these
immunities needs to be justified, and this can be done only on grounds which are
relevant to the public interest in the efficient and impartial administration of
justice.

This brings me to the two remaining arguments. In Giannarelli v Wraith, Shulkes
v Wraith (1988) 81 ALR 417 at 421, Mason CJ said that, of the various public policy
factors, they were the only two which warranted serious examination,

The first of these two remaining arguments is the impact on the administration
of justice of allowing court decisions to become the subject of collateral attack by
means of actions raised against advocates by their clients for negligence. It is
genenally recognised that it is undesirable that collateral attacks of this kind
should be permitted. The problem is that doubt will be cast on the soundness of
the original decision, which may have been affirmed on appeal. if the later
decision is in conflict with it. This problem is particularly acute in the Keld of
criminal justice, as public confidence in the administration of justice is likely to be
shaken if a judye in a civil case were to hold that a person whose canviction has
been upheld on appeal would not have been convicted bur for his advocate's
negligence. He would have a remedy in damages but no remedy against the
conviction. It is undesirable that a civil action should be treated as an avenue of
appeal outside the system which Parliament has laid down for appeals in criminal

™
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a c3%es. Itisalso undesirable that the same issye should be litigated time ang again,

and there js 5 Strong public interes; in the principle of finaliry.
On the other hand there are other ways of Preventing challenges 1, convictions
by collateral means and of €nsuring thay, if convictions are tg pe challenged, ¢hjs

f  AsSalmop LJ explained i, Rondel v Worsley [1 966] 3 ALl ER ¢57 at 675, [1967] 1
QB 4432t 517_5,3.

Who has lost bjs case or beep convicted.

h This poing ywaq made with €qual force by Lorq Morris of Borth-y-Ges i the
louse of [ orgg in the same case-

While, of course, any refusy) (0 depart ar the hat...

......
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line of questions or to call a witness or witnesses, though his own personal
unfettered Jjudgment would have led him to consider such a course to be
Unwise.” (See [1967] 3 All ER 993 a¢ 1013.[1969] 1 AC 191 at 251

at1035,[1969) 1 AC 19 at 283-284) said, that if the threat of an action was there
counsel would be quite unable to give his whole impartial, unfettered and, above
all, uninhibited consideration to the case, and thatr withour that the

... a barrister’s duty to the court epitomises the fact that the course of
litigation depends on the exercise by counsel of an independent discretion o

adversarial system depends in very large measure on the faithful exercise by
barristers of this independent Jjudgment in the conduct and Management of -
the case.’

In Boland v Yates Property Corp Pty Ltd (1999) 74 ALJR 209 at 241 (para 148), Kirby J
observed that it might be more appropriate to recognise further restrictions on
the availability of Proceedings against a Practitioner in respect of the conduct of
criminal rather than civil Proceedings.

I consider that the risk js as real today as it was in 1967 in this country and it
Whs in 1988 in Australia that, if advocates in criminal cases were to be exposed to
the risk of being held liable in negligence, the existence of that risk would
influence the exercise by them of their independent judgment in order to avoid

independent judgment would be subordinated to the instincts of the litigant in
person who insists on Pursuing every point and putting every question withoue
any regard to the interests of the court and to the interests of the administration
of justice generally. As for the objection that to accord advocates an immunity
on this ground which is not available to other professionals, the answer toitis as
true today as jt always was. The exercise by other professionals of their duty to
their clients or to thejr patients may require them to face up o difficul decisions
of a moral or ethica| nature. But they do not have to perform these duties in the
courtroom, where the exercise of an independent judgment by the advocate as 1o
what to do and what noy to do is essential to the public interest in the efficient
administration of justice,
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by the taking of unnecessary points and the development of unhelpful and
time-wasting arguments by advocates. As my noble and leamed friend Lord
Hoffmann has pointed out, the new Civil Procedure Rules (CPR) have given the
judges a battery of Powers to keep the resources which the court expends on a
case proportionate to its vajue and importance. The Jurisdiction of the courts in
England and Wales to make Wwasted costs orders has been extended to barristers
in both civil and crimina] cases where costs have been wasted by reason of any
improper, unreasonable or negligent act or omission on their part: see ss 4, 111
and 112 of the 1990 Act.

immunity,

Itis worth stressing in this connection the relevance to this jssye of the coming
into force of the Human Rights Act 1998, Article 6 of the convention requires
that the accused must receive a fair trial by an independent and impartial tribuna),
It also requires that he js entitled to a fair and Public hearing within 5 reasonable
time. Both courts and Prosecutors will require to observe these requirements,
The efficiency of the criminal justice System will be severely tested, and the
knock-on effects of delays as one tria] follows on another should not be
underestimated.

coming into force of the Human Rights Act 1998 will have on the conduct of

f - criminal trials in England and Wales it is to be found in Scotland, where

compatibility with the convention rights has been required of all acts of the

Scottish executive, including those of ]l those prosecuti ng under the authority of

the Lord Advocate since 10 May 1999: Scotland Act 1998, ¢ 57(2). It is no
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incompatibility may be raised in any court or tribunal as a devolution issue.
Alinost without exception the many devolution issues which have been raised
since the Scotland Act 1998 came into force relate to the conduct of criminal
proceedings. Many of them have becn raised by way of preliminary objections,
with the inevitable result that delays have occurred in the conduct of criminal
trials and substantial additional burdens have been placed on the appeal court. It
is likely that similar consequences will be felt in England and Wales when the
Human Rights Act 1998 comes into force here. It would be unwise to do
anything that might increase this burden unless this was clearly necessary in the
public interest.

[ would hold therefore that the core immunity pursues a legitimate aim in the
field of criminal justice, which is to secure the efficient administration of justice
in the criminal courts.

Assessment of risk

I have already described the risks to the administration of justice. As against
that there is the principle that wherever there is a wrong there should be a
remedy. How significant is the risk that accused are being deprived of a remedy
by the existence of the immunity? Is the effect of the core immunity proportionate
to the aim sought to be achieved by it?

The courts have been careful to point out that advocacy is a difficult art and
that no advocate is to be regarded as having been negligent just because he has
made an error of judgment during the conduct of the case in court. It may be said
that the risk of their being subjected to findings of professional negligence is small
and that they are adequately protected by the fact that the judges will not hesitate
to strike out vexatious actions. But it seems to me that the relevant conclusion
to be drawn from these considerations is that the quantity of unsatisfied claims is
unlikely to be large.

Some guidance can also be obtained from the experience of the criminal appeal
courts in both England and Scotland following the decisions in R v Clinton [1993]
2 All ER 998, [1993] 1 WLR 1181 and Anderson v HM Advocate 1996 SC 29 which
established the carefully defined circumstances in which these courts will uphold
an appeal based on allegations of negligence in the conduct of the trial by the
appellant’s advocate. The point that the advocate has been negligent is not
infrequently taken but is rarely successful. It is also worth noting, as I said when
delivering the opinion of the court in Anderson v HM Advocate 1996 SC 29 at 45,
thar difficult questions of professional practice may arise where allegations of this
kind are made against counsel or a solicitor. My noble and learned friend Lord
Hobhouse of Woodborough has drawn attention to the way in which this
problem is currently dealt with in the Court of Appeal in England, and to the fact
that to introduce into this scheme of criminal justice a principle that the
defendant should be free to sue his advocate in negligence will significantly alter
the relationships involved and make the achievement of justice more difficult.
Experience in Scotland since the decision in Anderson’s case has been that the
allegation that the advocate has been negligent has been introduced in a
considerable number of cases, sometimes as a last resort after an attempt has been
made to introduce fresh evidence. The introduction of this ground causes delay
in the disposal of the appeal, as the conflict of interest to which it gives rise
renders a change in representation inevitable and the comments of those
originally instructed must be obtained. This is because it was held in Anderson’s
case that, while it is essential that those against whom the allegations are made
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shou!d be given a fair Opportunity to respond to them, faimess also dictates that
~ _.houldbe underno obligation to do so at the stage when the matter is before

riminal appeal court. Exposure of the advocate to a liability in damages as
i as to the existing procedures for professional discipline would be likely to
increase the difficulty which the court has already experienced in the conduct of
this procedure, which tends to prolong appeals to no good purpose and deprives
it of the direct assistance of those originally instructed in the case.

How is one to balance the possibility that a small number of defendants in
criminal trials are being denied a remedy against the benefits of maintaining the
immunity in the public interest? This involves an assessment of the risks to which
all those involved in criminal proceedings would be subjected if advocates were

could be extended. Judges in criminal cases are well aware of the difficulty of
controlling a line of questioning as they are conscious of the fact that to intervene

2 removal of the core immunity from advocates in criminal cases would expose
them to a significant risk of being harassed by the threat of litigation at the
instance of clients who may well be devious, vindictive and unscrupulous but for
whem they have felt bound to act in order that they may receive a fair trial,

For these rzasons I do not think that the existence of the core immunity in the
field of criminal justice is disproportionate to the aims that are sought to be
achieved by it.

The present cases demonstrate that there are grounds for concem that the
boundaries of the core immunity_arc at risk of being enlarged, in civil cases,
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that any extension beyond the core immunity must be rigorously scrutinised and
clearly justified by considerations of public policy; see also para 48(6) (at 904)
where the same point is made. But there is no indication in the judgment that the
core immunity itself was being called into question. While these obscrvations
can be taken to indicate that in their view there was a case for a re-examination
of the immunity, I do not read them as amounting to an invitation to your
Lordships to abolish entirely the core immunity. A critical re-examination nced
not go that far. A redefinition of the core immunity so that it is strictly confined
within its proper limits may be a satisfactory alternative. Abolition should not be
resorted to unless it is plain that it is clearly the only pracricable alternative.

Itis also worth norting that in two recent cases in Scotland involving allegations
of negligence against a solicitor and an advocate following the settlement of a
civil case on terms which the client regarded as unsatisfactory the opportunity to
plead the immunity was not taken: Crooks v Lawford Kidd ¢ Co 1999 GWD 14-651;
Crooks v Haddow 2000 GWD 10-367. I have not detected any signs, other than the
arguments which were advanced by the defendants in the present cases, that the
core immunity in criminal cases would be likely to be pressed beyond the limits
which can properly be set for it on grounds of public policy. I am not aware of
any cases in Scotland where the application of the core immunity in criminal
cases has given rise to concemn on this ground.

Comparative jurisprudence

[ have already mentioned the cases from Australia and New Zealand in which
on grounds of public policy in those countries the decisions in Rondel v Worsley
and the Saif Ali case have been followed and applied. The questionis whetherany
useful guidance can be gained from the position in other jurisdictions, notably the
United States, other countries within Europe and Canada. My immediate response
to it is to note Lord Reid’s observation in Rondel v Worsley [1967) 3 All ER 993 at
998, [1969] 1 AC 191 at 228, that he did not know enough about conditions in any
other country apart from England and Scotland to express any opinion as to what
public policy there may require.

In regard to the United States it is necessary to distinguish between prosecuting
and defence attorneys and between the position in federal law and that in each
state. It has long been recognised that judges and prosecuting attorneys should
be protected by immunity in relation to their conduct of legal proceedings. In
Imbler v Pachtman (1976) 424 US 409 the Supreme court held that a state prosecutor
had absolute immunity for the initiation and pursuit of a criminal prosecution,
including the presentation of the state’s case at a trial. On the other hand, in Ferri v
Ackerman (1979) 444 US 193, the court held that the federal law of judicial
immunity which protected prosecutors and grand jurors did not extend to the
defence attorney, since he owed nothing more than a general duty to the public
and was required to serve the undivided interests of his client. But the court also
held in that case that each state had the right to determine for itself the extent and
scope of any immunity acting on the basis of empirical data available to the state.
Counsel for the Bar Council have drawn your Lordships’ attention to the fact that
some states have fashioned rules of immunity for the benefit of public defenders
in criminal cases in view of the disruption and costs which would flow from
the burden of defending civil claims, from which an analogy may be drawn as to
the considerations of public policy which favour of immunity for advocates who
provide services in this country under criminal legal aid—bearing in mind the
existence of the cab rank rule and the constraints on legal aid fees in criminal
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cases. While Connecticut (Spring v Constantino (1975) 362 A 2d 871)and Pennsylvania
(Reese v Danforth (1979) 406 A 2d 735) have not adopted such an immunity, the
more recent trend in other states has been to uphold legislation granting
immunity to public defenders: eg Nevada (Morgano v Smith (1994) 879 P 2d 735);
Delaware (Browne v Robb (1990) 583 A 2d 949); Vermont (Bradshaw v Joseph (1995)
666 A 2d 1175); and New Mexico (Coyazo v State of New Mexico (1 995) 897 P 2d 234).

The position in continental Europe is that advocates who undertake criminal
cases in those countries do not have the benefit of immunity. But the role and
duties of the advocate in those countries differ in significant respects from those
of advocates under our systems of criminal justice. Many of the functions of the
advocate under our systems of identifying and investigating the facts are
performed by the judge in those countries, who does have immuniry so long as
he is exercising judicial functions in good faith. In that respect there is no
inconsistency with the availability of the core im munity under our systems to the
defence and prosecution advocate. Beyond that, the much wider scope which is
accorded to the judicial function under the continental systems makes it very
difficult to draw any useful comparisons.

The position in Canada is quite different. There never was a rule of immunity
at common law in that country, and when the matter came up for review in the
light of Rondel v Worsley in Demarco v Ungaro (1979) 95 DLR (3d) 385 the court
declined to introduce such a rule. There is no evidence that its absence has given
rise to difficulty, perhaps because it was made clear that the court would be slow
to conclude that a decision made by a lawyer in the conduct of the case was
negligence rather than a mere error of judgment.

My noble and learned friend Lord Steyn has said that he would regard the
Canadian experience as the most relevant but I do not see, with great respecr,
why that should be so. I should have thought that the Australian and New
Zealand experience was the more relevant, as their jurisprudence is more closely
modelled on that of our own jurisdictions and the way in which law is practised
there is closer to the way law is practised here than it is in Canada. I also think
that the distinction which has been drawn in the United States by the Supreme
Court berween the position of the presecutor and that of the defence attorney is
worth noting in our own jurisdiction. Whatever may be said about the position
of defence advocates, it is plainly essential to the administration of justice that
prosecuting advocates should continue to be protected by the absolute immunity
from action in respect of their conduct of the prosecution case.

The conclusion which 1 would draw from the comparative material is that,
taken as a whole, it does not suggest that we would be falling into a serious error
if we were to hold on grounds of public policy that the core immunity against
claims by their clients for negligence should continue to be available to advocates
in criminal cases.

The Hunter principle -

The Courtof Appeal (19993 \WILR $73 at 900) said that it seemed to them that
the first question to be asked on any application to strike out or dismiss a ¢lain
for damages against lawyers based on their allegedly negligent conduct of carlicr
proceedings was whether the clain: represented an abusive collateral chulleng to
an earlier decision of the court. thurt if it did represent such a challenge it should
be dismissed or struck out and that this principle apblied re claime aurriner Lo .o,
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unmeritorious claims and that for this reason the core immunity can now be
discarded as unnecessary.

I am not persuaded that the principle which was applied in Hunter's case
provides the protection which is needed to serve the public interest in the field of
criminal justice. | accept that all cases which can be treated as amounting to a
collateral challenge to a subsisting conviction will be dismissed or struck out on
this ground. But the pattern of the protection is incomplete. There are various
events which may arise in the course of a criminal trial, such as things done or not
done which may cause delay or continued detention in custody, which may
operate to the client’s disadvantage irrespective of the question whether he is in
the end of the day acquitted or convicted or, if he is convicted, the conviction is
set aside. Then there is the problem about what happens if the conviction is set
aside on appeal. The appeal may have been taken on grounds other than that the
advocate was negligent because the high standard which is needed to set aside a
conviction on that ground cannot be satisfied. But once the conviction has been
set aside the way will be clear for allegations which would not satisfy that
standard to be made because the client’s action can no longer be dismissed or
struck out as an abuse of process. It should not be forgotten that the setring aside
of the conviction does not of itself mean that the client no longer has a claim in
damages (see Acton v Graham Pearce & Co (a firm) (1997] 3 All ER 909). He may
have been detained in custody, or lost his job or suffered in other ways for which
he may wish to be compensated.

A further problem about Hunter’s case is that on its own facts it was directed to
a different issue than that which will arise where the client secks to recover
damages from his advocate on the ground that his conduct of his defence was
negligent. It was possible without much difficulty to say that the allegations
which were made in that case were simply a repetition of allegations which had
been made and disposed of in the course of the trial. But the position of the
advocate is different. The question whether his conduct of the defence was
negligent is something which arises outwith the trial process. There may be cases
where it can be said that the question whether the conviction was attributable to
the advocate’s negligence is designed simply to cast doubt on the conviction. If
so, it will fall within the category of a collateral attack. ButI am not satisfied that
that will be so in all cases. The Hunter principle, if it is applied too widely to deny
the client a remedy in damages, seems 1o me to be vulnerable to attack on the
ground that it is inconsistent with the client’s fundamental right of access to a
court for the determination of his civil rights. The justification for the core
immunity rests upon factors which are directly related to the role of the advocate
and his duties to the public and to the court in the interests of the administration
of justice. The range of considerations which may lead to the conclusion, in the
exercise of the court’s discretion, that there is an abuse of process are much more
loosely defined and are thus likely to be more difficult to justify if challenged on
the ground that they are inconsistent with the client’s rights under the
convention.

I would therefore hold that the Hunter principle does not provide a sound basis
for discarding the core immunity in criminal cases.

My Lords, the issue which divides us is whether itis in the public interest that
advocates should no longer have the benefit of the core forensic immunicy in
criminal cases. As I see it, the answer to this question lies in an assessment of the
risk of adverse consequences, which must then be compared with the benefits.
The experience which I can bring to bear when assessing the risk is that which [

o et e 1 o
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Civil cases
As | have already indicated i my discussion of the Position as it affects the
f system of crimina] Justice, the public policy considerations are significantly
different in civil cases, | do not think that this js to be attributed simply to the
changes which have taken place as a resy}; of the introduction of the CPR. The
whole atmosphere in a civil case i different, as so many of the decisions as to
what is 1o be done in the courtroom are taken out of courr when the pressures
and constraints which affect Proceedings in court are absent and there js time to
think and to assess the implications of wha js being done or not done. It s also
much easier for the judge in a civi] case 10 exercise contro over the Proceedings
thanitis for ajudge in a criminal tria]. The risks to the administration of justice
which would fiow from the removal of the immunity of the advocate against

tasy test to apply in regard to civil proceedings, especially in regard 1o allegations
made about negligence in agrecing the terms of cortlarmans ... o
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overriding need to ensure that the protection given must not be any wider than
is absolutely necessary.

I have come to the conclusion therefore that, while the core immunity may
still be said to have a legitimate aim in civil cases, its application in this field is now
vulnerable 10 attack on the ground that it is disproportionate. It is a derogation
from the right of access to the court which is no longer clearly justifiable on the
grounds of public interest. But here again | would stress the point which | have
already mentioned several times, that the immunity to which I refer is the
advocate’s immunity against claims by his client for negligence. 1 would retain
the immunity of the advocate against claims for negligence by third parties. For
example, it is desirable that it should be retained where the position of the
advocate in a civil case is analogous to that of the prosecutor—as where he is
representing a professional body in disciplinary proceedings which have been
brought against one of its members. The tort of malicious prosecution is a
sufficient protection for the individual if the proceedings have been brought
against him without reasonable and probable cause (see Martin v Watson [1995] 3
All ER 559, (1996] AC 74; Taylor v Director of Serious Fraud Office [1998] 4 All ER
801, [1999]) 2 AC 177).

The advocate’s duty

I do not think that it would be appropriate to bring to an end the application of
the core immunity to work done by advocates in civil cases without saying
something about the duty which the advocate owes both to his client, to the
public and to the court. A proper understanding of the nature and scope of these
duties will help to distinguish between claims which are unmeritorious and those
where the advocate may properly be held liable in damages for negligence.

In Batchelor v Pattison and Mackersy (1876) 3 R 914 at 918 Lord Inglis LP, in a
passage which was quoted by Lord Morris of Borth-y-gest in Rondel v Worsley
[1967] 3 All ER 993 at 1007, [1969] 1 AC 191 at 241 and which laid down the
foundations for the rules relating to the professional practice of advocates in
Scotland, said:

‘An advocate in undertaking the conduct of a cause in this court enters into
no contract with his client, but takes on himself an office in the performance
of which he owes a duty, not to his client only, but also to the court, to the
members of his own profession, and to the public. From this it follows that
he is not at liberty to decline, except in very special circumstances, to act for
any litigant who applies for his advice and aid and that he is bound in any
cause that comes into court to take the retainer of the party who first applies
to him. It follows, also, that he cannot demand or recover by action any
remuneration for his services, though in practice he receives honoraria in
consideration of these services. Another result is, that while the client may
get rid of his counsel whenever he pleases, and employ another, it is by no
means easy fora counsel to get rid of his client. On the other hand, the narure
of the advocate's office makes it clear that in the performance of his duty he
must be entirely independent, and act according to his own discretion and
judgment in the conduct of the cause for his client. His legal right is to
conduct the cause without any regard to the wishes of his client, so long as
his mandate is unrecalled, and what he does bona fide according to his own
judgment will bind his client, and will not expose him to any action for what
he has done, even if the client’s interests are thereby prejudiced.’
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There are a nurber of points in this passage which require either explanation
or closer analysis  hen it is being applied to the position of the advocate today,

and plainly it requires to be modified in its application to advocates such as the

Lord President was explaining the basis of the cab rank rule. As for the proposition
d in the opening sentence that an advocate on undertaking the conduct of a civil
case takes on himself an office, this terminology is no longer in keeping with the
modem view of his position, which—especially in the iight of the decision in
Hedley Byme & Co Ltd v Heller ¢ Partners Ltd (1963] 2 All ER 575, [1964]) AC
465—places a greater emphasis on the duty owed by the advocate to the client.
But it remains the case that duty which the advocate undertakes to his client
€ when he accepts the client’s instructions is one in which both the court and the
public have an interest. While the advocate owes a duty to his client, he is also
under a duty to assist the administration of justice. The measure of his duty to
his client is that which applies in every case where a departure from ordinary
professional practice is alleged. ; His duty in the conduct of his professional duties
f istodo that which an advocate of ordinary skill would have done if he had been
acting with ordinary care. On the other hand his duty to the court and to the
public requires that he must be free, in the conduct of his client’s case at ali times,
to exercise his independent judgment as to what s required 1o serve the interests
of justice.s He is not bound by the wishes ofhis client in that respect, and the mere
fact that he has declined to do what his client wishes will not expose him to any
9 kind of liability. In the exercise of that judgment it is no longer enough for him
t say that he has acted in good faith.” That rule is derived from the civil law
relating to the obligations anising from a contract of mandate which is gratuitous:
see Stair Institutions of the Law of Scotland (1832) pp 1,12, 10. He must also exercise
that judgment wit... the care which an advocate of ordinary skill would take in the
h circumstances. It cannot be stressed too strongly that a mere error of judgment
on his part will not expose him to liabiliry for negligence.

Concluding summary

I'would hold that it is in the public interest that the core immunity of the
advocate against claims by his client for negligence should be retained in criminal
cases. | would however hold that it can no tonger be justified in civil cases. Bu-
I consider that this is a change in the law whi-h thould take effect only from ¢’
date when your Lordships delives die judgment in this case. Ialso would disr
these appeals. Bur 1would do so for the same reasons as those given by the ¢
ot Appeal. and not on the ground thar by 199 jt was alreadv clear thae o1

~.
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LORD HUTTON. My Lords, two principal issues have been debated in the
three appeals before the House. One issuc is whether immunity should continue
to be granted to an advocare against an action for negligence in respect of his
conduct of a case in the course of a trial and in respect of pre-trial work intimately
connected with the conduct of the case incourt as held in Rondel v Worsley [1967)

“There is a primary and anterior consideration of public policy, which
should be the starting-point. This is that, where there is a duty to act with
care with regard to another person and there is a breach of such duty causing
damage to the other person, public policy in general demands that such
damage should be made good to the party to whom the duty is owed by the
person owing the duty. There may be a Supervening and secondary public
policy which demands, nevertheless, immunity from suit in the particular
circumstances (see Lord Morris of Borth-y-Gest in Sutcliffe v Thackrah ((1974]
1 All ER 859 at 876, [1974] AC 727 at 752)). But that the former public policy
is primary can be seen from the jealousy with which the law allows any
derogation from it.’

When this House in Rondel v Worsley considered the long established immunity
of advocates after the rule could no longer be supported on the ground that the
advocate could not be syed because he had no contract with his client, Lord Reid
observed:

"... the issue appears to me to be whether the abolition of the rule would
probably be attended by such disadvantage to the public interest as to make
its retention dearly justifiable.’ (See (1967) 3 Al ER 993 at 998, [1969] 1 AC
191 at 228.)

The House held that the public interest required the existing rule of immunity to
be retained. A number of reasons were given for this decision which have been
fully set out in the judgment of my noble and learned friend Lord Hoffmann, but
I consider that the essential grounds for the decision were those stated by Lord
Wilberforce in Saif Ali v Sydney Mitchell ¢ Co (a firm) (P, third party) [1978] 3 All ER
1033 at 1037, (1980] AC 198 at 212:

... mainly on the ground that a barrister owes a duty to the court as well
as to his client and should not be inhibited, through fear of an action by his

J
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client, from performing it; and partly on the undesirability of rehrigation as
between barrister and client of what was litigated between the client and his
opponent.’

In Rondel v Worsley [1967] 3 All ER 993 at 998, [1969] 1 AC 191 at 227, Lord Reid
observed that public policy is not immutable and that the rule of immunity
required consideration in present day conditions in this country. Therefore, like
all your Lordships, I consider that it is right for this House to reconsider the
immunity in the light of modem conditions and having regard to modern
perceptions. Nevertheless, I do not think that conditions have changed so greatly
in the 30 or more years which have passed since the judgments in Rondel v Worsley
and in the 20 years which have passed since the judgements in the Saif Ali case
that the views of the eminent judges in those cases can be completely discounted
as relating to conditions and circumstances which were markedly different from
those which exist today. I would be slow to dismiss the opinions of the members
of the appellate committee in the former case that counsel could be subconsciously
influenced to deviate from his duty to the court by the concern that he might be
sued in negligence by his client—particularly as this view was also taken by
Mason CJ in the High Court of Australia in Giannarelli v Wraith, Shulkes v Wraith
(1988) 81 ALR 417 at 422. .

However, notwithstanding the weight of the argument which can be advanced
for preserving the immunity of advocates, I have come to the conclusion for two
main reasons that in assessing the public interest the retention of the immunity
in respect of civil proceedings is no longer clearly justifiable and that therefore the
immunity should no longer be retained. The first reason relates to public
perception. The principle is now clearly established that where a person relies on
a member of a profession to give him advice or otherwise to exercise his professional
skills on his behalf, the professional man should carry out his professional task with
reasonable care and if he fails to do so and in consequence the person who engages
him or consults him suffers loss, he should be able to recover damages. This
principle accords with what members of society now expect and consider to be
just and fair, and I think that it is difficult to expect that reasonable members of
society would accept it as fair that the law should grant immunity to lawyers
when they conduct a civil case negligently, when such immunity is not granted
to other professional men, such as surgeons, who have to make difficult decisions
in stressful conditions. | consider that there is much force in the observation of
Krever ] in the Ontario High Court of Justice in Demarco v Ungaro (1979) 95 DLR
(3d- 385 at 405 in refation to immunity in civil proceedings:

‘Public policy and the public interest do not exist in a vacuum. They must
be examined against the background of a host of sociological facts of the
society concerned. Nor are they lawyers’ values as opposed to the values
shared by the rest of the community. In the light of recent developments in
the law of professional negligence and the rising incidence of "malpractice”
actions against physician (and especially sury;cons who may be thought to
be to physicians what barristers are to solicitors), 1 do not believe that
enlightencd. non-egally trained members of the community would agree
with me it I were 1> hold that the public interest requires that litigation
lawyers be immune from actions for negligence.”

The sccond reason which leads me to the conclusion that the immunity should
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drawing a distinction between that part of the work of an advocate which is
entitled to immunity and that part of his work which is not. The work which fell
to be considered in Rondel v Worsley was the advocate’s conduct of the case in
court, and the claim to immunity was upheld in relation to such work. But their
Lordships also expressed the opinion that some work done in preparation for a
trial was also entitled to immunity. Referring to these expressions of opinion in
the Saif Ali case, Lord Wilberforce said:

... none of these expressions is precise. In the nature of things they could
not be, but they show a consensus that what the immunity covers is not only
litigation in court but some things which occur at an earlier stage, broadly
classified as related to conduct and management of litigation.” (See [1978] 3
All ER 1033 at 1038, [1980] AC 198 at 214.)

In that latter case, where the alleged negligence by counsel occurred at an early
stage before trial when counsel was instructed to settle a draft writ and statement
of claim, the House was concemed to define more precisely the circumstance in
which immunity did not apply to pre-trial work and it did so by adopting the test
stated in the New Zealand decision of Rees v Sinclair [1974] 1 NZLR 180 and
holding that the protection only applies where a particular work was so
intimately connected with the conduct of the cause in court that it could fairly be
said to be a preliminary decision affecting the way that the cause was to be conducted
when it came to a hearing,

However this test has proved difficult to apply in practice and has given rise to
considerable uncertainty, and I am in respectful agreement with the observation
of Kirby ] in the High Court of Australia in Boland v Yates Property Corp Pty Ltd
(1999) 74 ALJR 209 at 238 (para 137):

‘It is obviously desirable that a clear line establishing the limits of an
advocate’s immunity should be drawn. No bright line can be derived from
the test borrowed in Giannarelli from that propounded by McCarthy P in
Rees v Sinclair. That test is expressed in terms of the “intimate connection”
of the particular pre-trial work for which immunity is claimed with the
conduct of the cause in court. The phrase is capable of being expanded to
include a large proportion, perhaps most, of the advice given by many
barristers and this demonstrates its potential overreach. Thisis evidenced in
a number of cases since Giannarelli. Tradition may sustain those decisions.
So may an understanding for the occasional mistakes of the particular
profession involved. But the proper accountability of advocate advisers, the
protection of the public and a non-discriminatory application of general
principles of legal liability to the law's own profession suggest to my mind
that the immunity has been pushed far beyond its essential ambit."

Because of the difficulty of drawing a clear line to fix the boundaries of the
immunity and because in civil proceedings the error which is alleged to constitute
negligence, even though committed in court, will often be attributable to a decision

taken, as Lord Diplock put it in the Saif Ali case, in the relative tranquillity of Jj

barristers’ chambers and not in the hurly-burly of the trial, | consider that when this
is linked to the public perception to which | have referred, the balance falls in
favour of removing the immunity in civil marters.

However I am of opinion that the public interest requires a different result
when consideration is given to the immunity of counsel who defend persons
charged with criminal offences. As I have stated, | am in respectful agreement

[T
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vith the opinion of my noble and lrarned friend Lord Hoffmann that the
a principle stated in Hunter's case should ordinarily prevent 2 convicted person

In Boland v Yates Property Corp Pty 1td (1999) 74 ALJR 209 at 24] (para 148) Kirby |
stated:

‘Giannarelli concemed criminal proceedings. More stringent safeguards
are adopted in criminal cases to Prevent a miscarriage of justice. The highly

It is the duty of counsel who €arry on a criminal practice to defend persons

f charged with criminal offences. The performance of this duty is of fundamental
importance to the Proper administration of the criminal law, Many defendants

in criminal cases are highly unscrupulous and disreputable persons and Iconsider
that some of them would be ready 1o sue their counsel if they knew that jt was

‘Itis easier, pleasanter and more advantageous professionally for barristers
to advise, represent or defend those who are decen: and reasonable and
likely to succeed in their action or their defence than those who are

h unpleasant, unreasonable, disreputable, and have an appurently hopeless
case. Yetit would be tragicif our legal system c.me (o Provide no reputable
defenders, fepresentatives or advisers for the latter; and that would be the
inevitable result ofallowing barristers to pick and choose their clients. It not
infrequently happens that the unpleasant, the unreasonable, the disreputable

j and those wha have “pparently hopeless cases turn out after a full and fajr
hearing to be in the right. It is also a judge’s (or jury i solemn duty to find
that out by a careful and unbiased investigation. This they siinply cannot do,
if counsel do not ras 4 present) take on the less attractive rask uhdvising and
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case, will assuredly blame some one other than himself for his defeat and
who will, if it be open to him, sue his counsel in order to ventilate his
grievance by a second hearing, cither issuing a writ immediately after his dcfeat
or brooding over his wrongs until they'grow greater with the passing years
and then issuing the writ nearly six years later (as in the present case)?’

On the occasions when a conviction is quashed on appeal, there will often be
no valid ground for alleging that the conduct of defence counsel amounted to
negligence. Ifan error has been made in the course of the trial it may have been
made by the trial judge in his ruling on a point of law or on the admissibility of
evidence or in his summing up to the jury. In such circumstances I consider that
it would be contrary to the public interest to remove the existing immunity from
the advocate (including the solicitor advocate) of the defendant whose conviction
has been quashed. In relation to the advocate in a criminal case | consider that
the argument that he should not be vexed by an action for negligence is a strong
one and that the countervailing arguments which I think, on balance, prevail in
respect of an action for the negligent conduct of civil proceedings, do not prevail
where the allegation relates to the conduct of a criminal trial.

There is no suggestion that the clearly established immunity of a judge in
respect of an action for negligence brought against him for his conduct of a trial,
whether criminal or civil, should be abrogated; that rule is essential for the proper
administration of justice and immunity against action is expressly given to the
judges of the Court of Justice of the European Communities.

The argument that the public interest requires that counsel appearing in a
criminal trial, like a judge, should not be vexed by unmeritorious actions for
negligence (even though this necessarily means that meritorious claims, which |
think would be relatively few, would be struck out) consists, in my opinion, of
two strands and not one. One strand is that a judge or counsel must be protected
because otherwise he may be consciously or subconsciously influenced to deviate
from his duty by fear of being sued by a litigant. But a second strand is that it is
not right that a person performing an important public duty by taking part in a
trial should be vexed by an unmeritorious action and that such an action should
be summarily struck out. In the authorities which discuss this matter emphasis is
placed on the first strand, but I think it is clear that the authorities also recognise
the second strand. The first strand is referred to in the judgments in Munster v
Lamb (1883) 11 QBD 588, [1881-5] All ER Rep 791 but I think that the second
strand is implicit in the judgment of Brert MR:

‘If the rule of law were otherwise, the most innocent of counsel might be
unrighteously harassed with suits, and therefore it is better to make the rule
of law 5o large that an innocent counsel shall never be troubled, although by
making it so large counsel are included who have been guilty of malice and
misconduct.’ (See (1883) 11 QBD 588 at 604, (1881-5] All ER Rep 791 at 796.)

See also in the judgment of Fry L}:

‘Temust always be borne in mind that itis not intended to protect malicious
and untruthful persons, but that it is intended to protect persons acting bona
fide, who under a different rule would be liable, not perhaps to verdicts and
judgments against them, but to the vexation of defending actions.” (See
(1883) 11 QBD 588 at 607, [1881-5) All ER Rep 791 at 797.)
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In Sutcliffe v Thackrah [1974) 1 AL ER 859 at862, (1974) AC 727 at 736 Lord Reid,
a when considering the judicial functions of arbitrators, refers specifically to the

two strands:

toward weakening the tearleSs and !mpartial policy which should
) characterize the administration of this office. The work of the prosecutor
J would thus be impeded and we woyld have moved AWay from the Jesired
objective of stricter and tairer law enforcement Pearson v Ry (193536 Cal
App 2d 277 at 287).

In the United States the tederal law of Immunity hac noe ...

cfence cacieaar 1
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I respectfully differ from the view of my noble and learned fricnd Lord
Hoffmann that the second sirand of the argument that counsel, like @ judge,
should be protected from vexatious actions is derived from the nmeept of
'divided loyalty’ or from the concept that the conduct of litigation is " difficult
art’. In my opinion the argument flows from the recognition by the law that
those discharging important public duties in the administration of justice should
be protected from harassment by disgruntled persons who have been tried before
a criminal court. A judge is given protection against an action for negligence
although he has no divided loyalty, and he is not given immunity because judging
is a difficult art. A judge is given immunity because the law considers that it is in
the public interest that he should not be harassed by vexatious litigation. The law
does not give immunity to a surgeon who performs very difficult and important
work for the benefit of the public. But the reason for this difference is that the
administration of criminal justice gives rise to problems and difficulties of the
nature described by Lord Pearce in Rondel v Worsley (1967] 3 All ER 993 at 1029,
(1969] 1 AC 191 at 275 which differ from those which arise in the practice of
surgery. In my opinion counsel, like a judge, is also entitled to protection in the
performance of his public duty to defend persons charged with criminal offences.

There is, of course, an obvious distinction between a judge and defence
counsel in that the judge owes a duty to the community to ensure that justice is
done in a trial which he conducts and he does not owe a special duty of care to
the defendant of the same nature as that of defence counsel who is instructed to
appear on behalf of the defendant to represent his interests. There is also a
similarity between defence counsel and a surgeon in that each owes a duty of care
to his particular client or patient. But in my opinion these considerations are
outweighed by the consideration that in representing his client counsel is
performing an important public duty which is essential for the proper administration
of justice.

It is now the position under the new Civil Procedure Rules that an action
which has no real prospect of success can be summarily dismissed more easily
than in the past. But this procedure does not give as effective protection against
the harassment and vexation of blameless counsel as does immunity; it does not
enable the action against counsel to be stopped at once, which is what Brett MR
thought requisite in Munster v Lamb (1883) 11 QBD 588 at 605, [1881-5] All ER
Rep 791 at 796.

Therefore in my opinion the arguments against retaining immunity to protect
counsel in criminal proceedings against vexatious actions are markedly weaker
than those advanced against retaining immunity for the conduct of civil
proceedings. The matter can only be viewed as one of perception, but my own
perception would be that counsel who defend in criminal proceedings are at
greater risk of harassment from vexatious actions than counsel who appear in
civil proceedings because the unpleasant, unreasonable and disreputable persons,
to whom Lord Pearce refers, are more likely to be defendants in criminal cases
than parties in civil cases. Moreover, for this reason, [ think that public perception
would be more disposed to accept that it is reasonable and not a ground for
criticism to protect counsel from actions by a person who has been charged with
a criminal offence as opposed to a person who is a party to a civil dispute. For
example, I think that few members of the public would have been critical of
Mr Worsley being granted immunity in order to protect him from being vexed
by the action alleging that he had been guilty of negligence for failing to
cross-examine to establish that the victim's injuries had been caused by biting or
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“(a) The right of access to the courts secured by Article 6 1) is not absolute
but may be subject to limitations; these are permitted by implication since
the right of access by its very nature calls for regulation by the State,

(1968) 1 EHRR 252 ar 28] (para 5).]
(b) Inlaying down such regulation, the Contracting States enjoy a certain
Margin of appreciation, but the final decision as to observance of the

(c) Furthermore, a limitation will not be compatible with Article 6(1) if it
does not pursue a legitimate aim and if there is not a reasonable relationship
of Proportionality berween the means employed and the aim sought to be
achieved.” [See Lithgow v UK (1986) 8 EHRR 329 at 393 (para 194) ]

These principles reflect the Process, inherent in the Court’s task under the

In my opinion the granting of immunity to defence counsel in criminal
Proceedings is in conformity with these principles. The immunity is in pursuit of
the legitimate aim of advancing the administration of justice and of protecting
from vexation an harassment those who perform the public duty of defending

notprohibit the domestic law from granting absolute immunity to judges and. for

j the reasons which | have sought to state, defence counsel is entitled ro the same

Protection.
Therefore | am of opinion that the public interest requires thar the immunity
Of'an advocate in respect of his conduct of a criminal €ase in court and in respect
, X S
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As the present appeals relate to claims for immunity in civil Proceedings |
consider for the reasons which | have given that they should be dismissed.

LORD HOBHOUSE OF WOODBOROUGH, My Lords,

The decision necessary for these appeals

All of your Lordships are in favour of dismissing the appeals; the solicitors are
not entitled to the immunity which they claim in the present cases. Your
Lordships agree that on any view the immunity claimed in these cases falls
outside the recognised immunity afforded to advocates. The Court of Appeal
arrived at the right conclusion, Further, all your Lordships would be prepared to

These cases, unlike Rondel v Worsley [1967] 3 All ER 993, (1969] 1 AC 191 (but like
Saif Aliv Sydney Mitchell & Co (a firm) (P, third party) [1978] 3 All ER 1033, [1980)
AC 198), do not concern criminal litigation and your Lordships have not heard
any argument upon the distinctions that mighe, still less, should, be made
between divil and criminal litigation beyond the generalised discussion arising
from the case of Hunter v Chief Constable of West Midlands (1981] 3 All ER 727,
(1982) AC 529. That there is room for a difference of opinion on this point cannot
be doubted. Further, it is clear that it is not necessary for this difference to be

B
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immunity. The appellants, the solicitors, sought to rely upon the formulation
drawn by the House of Lords in the Saif Ali case from the New Zealand case Rees
v Sinclair [1974) 1 NZLR 180 that the immunity covers what is done in court and

immunity confined to conduct in the face of the court but covering any allegation

concerning conduct out of court designed simply to evade that immunity.
Itisalso accepted that any immunity must be justified as being necessary in the

public interest, otherwise it canniot survive. Before the 1960s it was thought that

extent. Various justifications for a limited immunity were accepted in that case
as justified. The extent of the immunity has been revisited in the Saif Ali case.
There is no dispute as to the criterion to be applied: the dispute is as to the resulr.

Counsel for the Bar Council submitted that the rule was in truth a statement
that no duty of care existed within the ‘immune’ area, apparently as an
application of the public policy third leg of the *Wilberforce test. | do not accept
that submission. What is in issue is a true immunity. But in any event, the

the case of Osman v UK (1998) 5 BHRC 293 would be directly in point whereas if
it is a question of an immunity the criteria laid down in the case of Ashingdane v
UK (1985) 7 EHRR 528 would govern. These criteria are similar to and no more
rigorous than those to be applied under English law 1o justify the immunity: the
immunity must ‘pursue a legitimate aim’ and there must be “a reasonable
relationship of proportionality between the means employed and the aim sought
to be achieved' ((1985) 7 EHRR 528 at 547 (para 57)).

Rondel v Worsley

Itis of the nature of a rule the continued existence of which has to be justified
by the public interest that the balance of public interest may change. A decision
such as Rondel v Worsley is therefore oper to review, not because it was wrong
when it was decided, but because circumstances have changed since 1967 and it
is appropriate that the rule shouid be reviewed and, if no longer justified, changed
or abrogated. It is not a question of whether to overrule previous authority but
of declaring the law in current conditions.

However, the role of Parliament must also be taken into account. Parliament
's the primary guardian of the public interest. In most areas of public policy,
Parliament will be the sole arbiter and the courts should not allow themselves to
trespass into them. But in the present appcals the relevant area is the systemn of
lustice and the administration of justice in the courts. In this area the judges have
a legitimate competence to declare where the public interest in the achieverment
of justice lies and what is likely to be the impact of one rule or another upon the
adhministration of justice.
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function; indeed. it could be argued that 562 assumes that there is such an
immunity and that it will continue in being. Other statutes. such asthe 1999 Act,
have likewise refrained from abrogating or qualifying the immunity even though
such a provision would have been well within the purview of the statute. There
are other statutory provisions to which | will refer in the course of this speech
which are relevant to the consideration of the broader policy of the legislature
and therefore to the existence of the immunity and which should accordingly be

factors, it is necessary to set them in the appropriate current context. The
observations which follow are not exhaustive and are merely designed to make
some of the points which I consider need to be made.

The protection of the advocate

profession would have made. This is an important element of protection against
unjustified liabilities. Similarly, there now exist improved procedures to enable
obviously unsustainable claims to be brought to a conclusion at an early stage of
any litigation. The availability of these protective features and their value in
discouraging and limiting unmeritorious litigation is relevant when questioning
the need for any immunity. The position was not the same in 1967.

I consider that it is not an argument that the immunity is needed to protect
advocates against excessive liabilities. There is no evidence that any liabilities to
which advocates would be subjected if not immune would be unsustainable or
disproportionate. They are in this respect in the same position as any other
professional. Such risks are insurable and advocates are now professionally required

But, in any event, no case is being made—nor can it be made—that lawyers

should as a profession be given any special protection. The immunity, ifany, must

R hs e st o e e
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subjected to such harassment and to have to guard ugainst the risk of it would have
a deleterious effect upon the administration of justice (Munster v Lamb (1883) 11
QBD 588, [1881-5) All ER Rep 791; Roy v Prior [1970) 2 All ER 729, (1971] AC 470).
It is the exposure to the risk which does the damage. It inevitably distorts
professional practices and professional judgments, likewise the distribution of
resources, and, where, as is the case with the practice of advocacy, the existing
system is on the whole working well, this distortion will be adverse and will not
assist the general good. A comparison of benefit (to the individual litigant) and
detriment (to the public as a whole including litigants as a class) has to be made
and a balance struck. This is not to devalue the rights of the individual but to
recognise that in any communal society such a balance has to be struck. For
others involved in the justice systern the balance is judged to favour immunity.
The question is whether the same judgment should be made for advocates as
well.

Before leaving this aspect of protecting the practitioner, there is a difference
between the solicitor’s profession and that of the barrister which has in the past
been of major relevance and is still not irrelevant. A solicitor who feels uncertain
about his position can always take the advice of counsel and, provided that the
counsel chosen was competent and the advice not manifestly wrong, that will
protect the solicitor. The barrister has no equivalent protection, nor in practice
does the advocate. The fact that solicitors have in the past successfully operated
inano immunity environment must be evaluated in this context before the same

assumption is made for the advocate.

Conflict of duty

The argument based upon owing a paramount duty to the court (reinforced by
s 42 of the 1999 Act) is of. only limited impact and needs further analysis. The relevant
argument has to be based upon a conflict of duty. If the duty owed by the advocate
to the court is no more than a duplication of his duty to his client, the existence
of the duty presents no problem for the advocare: he must simply do his dury.
(I will have to come back to other consequences of this later.) However where
there is a conflict of duty he may have to make choices which are contrary to the
wishes of his client. A threat by a client to sue the advocate may put the advocate
in a difficult pesition particularly where the extent of his duty to the court and
precisely what it encails may be itself a matter of judgment or disagreement.
Thus the potential for a conflict of duty is a relevant, but far from dominant,
factor in the assessment of the need for an immuniry.

Iam not impressed by the counter-argument that other professional men also
owe duties which may conflict with the wishes of their client or patient.
Typically these are cthical duties or obligations not to breach the criminal law.
Such constraints upon conduct are of a character common to virtually all citizens.
They do not as such raise the same potential problem as the conflicts faced by an
advocate. The impressive counter-argument is that competent advocates are
well able to cope with such conflicts and are contident that, where they adopt a
particular view of their duty to the court in good lith, their judgment will be
upheld by the court.

There is no evidence that the lack of immunity where it exists causes
dithcultics with the discharge of the lawyer's duty 1 the court. The most striking
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support the other side’s case. It is contrary to the client’s interest that the other
side should see them yet it is the solicitor's task and duty to disclose them.
Solicitors have for over a century performed this task without immunity from
being sued by their clients. (However, as I warned in the previous section of this
speech, itis an oversimplification ro extrnfmlate from the position of the solicitor
to a dismissal of any problem for the advocate.) Any threat of corruption of the
lawyer comes not from the fear of being sued but rather the wish nor to lose a
valuable client by being over-zealous (cf the position of an auditor). In general
the client appears to understand that he is employing the solicitor to perform his,
the client’s, duty and is content that he should.

This also illustrates the further point that there are two types of duty involved.
There are those which are equally duties of the client (eg see CPR 1.3) and there
are those which are solely duties of the lawyer and personal to him. The
advocate’s duties which are relevant under this head come into the latter
category and require the advocate to be prepared, in relation to the court, at
times to stand apart from his client.

The duty to act for any client

This is a duty accepted by the independent Bar. No one shall be left without
representation. It is often taken for granted and derided and regrettably not all
barristers observe it even though such failure involves a breach of their
professional code. It is in fact a fundamental and essential part of a liberal legal
system. Even the most unpopular and anti-social are entitled to legal representation
and to the protection of proper legal procedures. The European Convention for
the Protection of Human Rights and Fundamental Freedoms (Rome, 4 November
1950; TS 71) (1953); Cmd 8969) confirms such right. It is also vital to the
independence of the advocate since it negates the identification of the advocate
with the cause of his client and therefore assists to provide him with protection
against governmental or popular victimisation. ‘

The principle is important and should not be devalued. But the relevant
question is whether it provides a justification for the immunity. In my judgment
it is properly taken into account as a factor since it restricts the freedom of action
of the advocate and casts light upon the true nature of his role. (In the procedure
of criminal courts, it goes hand in hand with the restrictions upon the ability of
the defence advocate to withdraw during the trial.) Butit does not in itself justify
an immunity. The medical profession would normally accept an ethical
obligation to provide medical care without discrimination without seeking any
immunity in return. Historically the adoption of a common calling has carried
both an obligation to accept all custom and an absolute liability. A common
carrier had to accept and carry goods entrusted to him and was absolutely liable
for their loss or damage subject to only very narrow exceptions.

The trial process and appeal

This is, or should be, at the centre of this debate and is in my judgment the
critical factor which must be evaluated. How does the role of the advocate and
any immunity relate to the trial and appeal process? It is the fact that different
answers are to be given to this question for the civil process and the criminal
process that leads to the conclusion that for one the immunity may no longer be
justified but for the other it should be retained.

The trial is where the advocate finally exercises his right of audience and
practises his advocacy. It is a process which is unique in that it is conducted

g
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before the court or judge. It is under the direct supervision and control of the

court or judge. The advocate is subject to a discipline judicially imposed. It is

normally conducted in public. The purpose of a trial is to achieve finality and lead
to a decisive adjudication.

Any decision reached at the trial is subject to appeal. The appealis the process
provided by the legal system for the rectifying of errors or mishaps which have

b occurred during the trial. The appeal process itself represents a working out of
the policy of the law for qualifying the finality of the trial and incorporates
appropriate safeguards. It is upon the appeal process more than upon the trial
Pprocess that any system of civil fault-based remedies against advocates would
encroach. The place for criticising the outcome of the trial and remedying any
miscarriage of justice should in principle be the appeal court, not another trial

€ where the advocate is the defendant.

A feature of the trial is that in the public interest all those directly taking part
are given civil immunity for their participation. The relevant sanction is either
being held in contempt of court or being prosecuted under the criminal law.
Thus the court, judge and jury, and the wimesses including expert witnesses are

d granted civil immunity. This is not just privilege for the purposes of the law of

defamation but is a true immunity: Roy v Prior [1970] 2 All ER 729 esp at 733-734,

(1971] AC 470 esp at 477—478 per Lord Morris of Borth-y-Gest. This rule exists in

the interests of the trial process, ie in the public interest. Under Rondel v Worsley

and the Saif Ali case the advocates have a similar immunity.

It is illuminating to consider the conceptual basis in the trial process for the
witness immunity. It is that the witness, although called by a party, is giving
evidence to the court. The witness’s duty is to tell the truth to the court
regardless of the interests of the party who has called him or who is asking him
qQuestions. This same scheme is spelled out in the new CPR regarding expert
witnesses. An expert witness is in a special position similar to that of the
f advocate. He is selected and paid by the party instructing him. Part of his duties

include advising the party instructing him. If that advice is negligently given the

expert, like the lawyer, is liable. But once the expert becomes engaged on

Providing expert evidence for use in court (CPR 35.2; Stanton v Callaghan (199814

AlL ER 961, {2000] 1 QB 75) his relationship to the court becomes paramount as

set out in the CPR and he enjoys the civil immuniry attributable to that function.

Ifthe advocate is to be treated differently, he alone of these participants in the
trial wil be being held civilly liable fo- what he does and does not say in court.

This anomaly will require justificatica. The anomualy is not without further

significance in that if the advocate is to be held avilly liable for some adverse

outcome of the trial, he will have to bear the whole loss even though other

Participants may have been equally, or more seriously, at fault. From the point

of view of the aggrieved party, if some fault can be found with the performance

ofthe advocate, he recovers in full from the lawyer; but, if only other participants
were at fault, he recovers nothingatall. Itis necessary to be very cautious before
correcting one perceived anomaly by creating another.

i _ A further feature of the trial process is its finality (subject to appeal). Some
Judgments establish a status in private or public law, others do no more than
establish 2 liability, or non-liability between one individual and another. There
are developed rules voverning those who are bound bv iudvmenis and nnder
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given rise to the client’s complaint and thc subsequent litigarion between the clien
and his advocate. Does the subsequent litigation chaﬂenge or aflirm the vutcome
of the previous trial? If it aftirms it, n0 problem arises. Ifon the other hand, the
substance of the Jater litigation is to challenge the outcome of the previous tria),

then a question of finality can arise. It
Previous decision. This is a point to whic il
point of distinction between the criminal and civil process.

This in tum ties in with the consideration of the interest of the client which the
law of tort, if available, would serve to protect. The law of negligence exists to
provide monetary compensation for losses capable of being valuec‘i in monetary
terms. Where the loss suffered by the clientis financial, the remedy is appropriate
and effective. Where the complaint has a different character, a5 for example that
the client has been convicted of a crime which he says he did not commit, an
action in tort does not remedy that grievance and can at most provide a solatium
or some means of visiting punishment upon the advocate alleged to have failed
t0 secure an acquittal. Such a complaint also has the necessary character of
challenging the conviction; it involves saying that an innocent man has been
wrongly convicted,

To permit actions which involve a re-examination of a mial that has already

occurred and a judgment already given inevitably MUSE trespass on the finality of
that trial and judgment and the appeal procedure and involve some duplication
of the previous process. Accordingly such permission requires justification.

Another point which emerges from this disamsz:on is that the oft resorted 1o
analogy with the medical profession and its l?ck of immunity breaks down, The
advocate’s conduct is already public and within the purview of th' ¢ judicial system
both at the trial and on appeal. It is not necessary to permit negligence actions to
be started in order to achieve this judicial contro}; ROr is it necessary in order
bring the advocate’s conduct into the public domain,

Finally, in connection with the litigation process, one of the remedies it
provides to the dissatisfied client is the ability to challenge the fees and expenses
charged by the lawyer to the client, It is posstb{e for thg client to procure that
those charges are disallowed or reduced on taxation, It is not necessary for him
to bring an action for damages to achieve this result. Similarly the court has the

Power to make wasted costs orders against a lii
consequentially benefit the litigants (Ridehalgh v Horsefield (19941 3 All ER 848,

[1994] Ch 205).

Abuse of process: collateral attack
The ability to stay or strike
court isa long standing remedy, an inherent power of the court, and is reflected

in the CPR and their predecessors. [ts essence is the use of civi] litigation for an
improper purpose, ie without a legitimate purpose. Where a client is seeking to
recover damages from his former advocate for some !:rgach ofduty, this is clear ly
3 proper purpose if the advocate is not immune. It js Important to stress this at
the outset as it has been submirted by the rcspondcn‘ts that abuse of process
provides a satisfactory solution ro any problems ansing from deny ing the
existence of the immunity. It is nor a substitute for the immunity. It is rather one
of the existing features of the law, like the standard of care appliedin Professional
negligence cases, against which to test the necessity of having the immunity.
Another point to stress at the outset is that ‘collateral artack’ only comes into the
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picture when it discloses an abuse of process. Itis a distinct concept and challenging
a previous decision does not necessarily connote an abuse of process.
Rondel v Worsley was a case where the claim could in any event have been

concerned, absent a decision specifically binding upon the relevant litigant, the
doctrine of precedent govems when an earlier legal decision may be challenged
in a later case.

A party is not in general bound by a previous decision unless he has been a
party or privy to it or has been expressly or implicitly covered by some ordcr for
the marshalling of litigatinn (Ashmore v British Coal Corp[1990] 2 All ER 981, [1990]
2QB 338). This overlaps .:ith the concept of vexation where the same person is
faced with successive act:ons making the same allegations which have already
been fully investigated in a previous case in which the later claimant had an
OPpOTtUnity to take part. This reasonin.: does not apply to an action against a
lawyver alleging that he has mishandled a previous case,

Hunter’s case is not apt or adequate to deal with cases brought by aggrieved

clients against advocates alleged to have been negligent.

S!m'mulrv
My Lords, it is convenient to summarisce the position thus far. (1) The
'MMunity of the advocate, if it is to be upheld. must be justified as necessary in

‘h'prublic interest. (2) Rondel v Worsley represented the assessment of where the
| aTRR X PP . .

e




respected and tollowed. (5) Thereisy babince g0, be struck There are factorg to
be placed on either side of the scales, 10 The most importang factors are the

] “essment of the role of the advocacp iy, the cour Process and whether the interes,

' of the client would be IPPropriatcly Protected by the tort remedy, (7) To

| substitute ope anomaly for angther iy nut the righy answer. (8) The abuse ,f !
Process ol s pe more than a refey,,), Pt of (he existing law ang does g,

" 9) I consider that the balance of the public interes needs to be €Xamined

]

f Case. It asks whether assisting one Party will cause injustice 1o the other.
' Where the mishap hag resulted from some act or omissjon of 5 Party’s lawyer,
,‘ that party may be left 1 his remedy against his OWn lawyer ryther than to aliow
| the mishap (o Prejudice the other Party. Ifall potenyial fora liability of the lawyer
to his client jg excluded, this will make j¢ more difficult to dg Justice berween the

rarely advance hig case because they will no; normally impinge upon the case of
the responden; New evidence js only admireq under very restnicted circums g eey: /
Ladd v Marshdl[[l')Nj 3 AlER 745, [1954) | WLR 1489, The feasoning is that the

] unsuccessfy) Party is not entitley to deprive the other of hjg Judgment withouc
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enterprise in which they have joined.

b  Asuccessful claim against the lawyer does not attack the position of the other
party to the original litigarion, I¢ affirms that outcome of the original litigation as
having established conclusively, as berween, those parties, their rights inter se.
The client alleges that that outcome was caused by the failure of his lawyer to
provide the stipulated service, This not different in kind toa client saying that the

In the Preceding paragraphs [ have simply referred to the client’s lawyer
because what I haye said is equally true of both the in-coun advocate and
out-of-court litigator. It assises the doing of Justice berween plaintiff and
d defendant in civil litigation that the client’s rights against his lawyers of any kind
be preserved in full and the economic remedy is the right remedy. The appeal
Process is not apt to provide the remedy

One of the problems of any immunity js dctenm‘m'ng its boundaries. In civil
litigation, defining the boundarjes of what constitutes advocacy and would
therefore qualify for the advocacy immunity is a serious problem not capable of
satisfactory solution. The Position has been made more difficult by the CpR.
There is not a single moment of confrontation. The exercise of advocacy extends
over a series of processes of which the trial is only one and the advocacy may be
conducted as much in writing as orally. Counse] for the appellants signally failed
10 provide a satisfactory definition or categorisation of the functions to which, in
ivi , the immunity would attach, This is a telling argument against
the recognition of an immunity for advocates for civil procedure and has assisted
to convince me that the immunity is not necessary or appropriate. [n, civil

-
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The crim inal process
Even though the criminal process is forma”y adversarial, jt 1s of a
ndamentally different character to the civil process. Its purpose and funcrion
edifforent. [tis o enforce the criminal Jaw. The criminal law and the criminal
justice SYStem cwists in the intereses of society as a whole. It hasa directly social
nction. It is concerned to see that the guilty are convicred and punished and
110se not proved e, be guilty are acquitted. Anyone not proved 1, be guilty is to
€ Presumedt.; be net guilty. Itis of fundamenta] importance that the Process by
Which the defendantis proved guilty shall have been fajr and it s the public duty
of all those concerned in the criminal justice svstem 1 se that this is the case.

i is the public interest in the system.

€ criminal tria) does not exist to protect Private intcrest. [t CNISEs as part of
the enforcement ot ‘riminal law in the public interest. 1. who take part
" the trial o 5o s a puolic duty whether in exchanye for remuneration or the
3yment ofexpenses. The burpose of all is. or should b 11 «.... Preeeies 3 '

-,
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that the Prosecution ¢, IS, on behalf o the Crown, Presente.) cﬂi:clivcly a

fairly. Thy, of the dcﬁ'nding ddvocate js 1o sec that the defendyy,, has a fair ¢ri
that the Prosecution ¢y, s Properly probed and tested boh, infactang in law g
i ences are Properly placeqd before the: COUrt suppo e,

the interests of his cliene The criming] Justice systepy depends upon hjs doing s
skilfully ang independcntiy.

other Participants haye a similar pup|jc duty 1o perform thej, role. They
take pary i the tria] 55 a public duty. 4] must be concemned 1o e that the

]
i
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fresh evidence Or extend the tjme for appea) are wide; they gre not constrained by
the Consideration of the interests of any other person. They are to be exercised
Whenever jt would serye the interests of justice, Pleas, admissiong and concessions
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at the trial, the achievement of 3 Just outcome. Thejr role is adversaria] but their

placed body. The defending advocate wi] normally conduct any appeal from a
conviction (or sentence). He will do so in the same interest as before, the
interests of justice. If some question arises about his conducr of the trial, this will
probably make it inappropriate that he Tepresent, or continue to represent, the
defendant on the appeal. But he will remain under a duty to assist the Courr of

Appeal. Normally the defendan: will waive his privilege and a full and frank

Justice within the criminal justice system which is jgs Putpose and is also the

civil justice system where the position js the reverse) To displace this
Justification needs some significant counter-argument. However, the evaluation
of the other avaijlable arguments support rather than undermine the justification
for the immuniry.

The legitimate interest of the citizen charged with a criminal offence is (hay he
should have 3 fajr trial and only be convicred if his guilt has been proved. Itss not
N economic interest. His intercst, fike his potential liability under the uriminal
law, stems from his memberskip of the society to which he belongs---his
Citizenship,  [f the charge aguing him has not been proved, he should be
acquitted. If he has been wrongly convicted, his appeal against convicrio, should

* allowed. If he has been wrongly or excessively sentenced, his punishinent
sbould he remitted or reduced pjs only remedy lies within the criminal justice
System. This is appropriate. The: ¢ivil courrs do not have anv nare r.. 1. :

ZM&;LL. -
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Sentenced ar his rrig) but has hjs conviction quashed op appeal. He too receives
10 compensatjon, Those whe have paid fo, their own defence have no assurance
that they w;j) Necessarily be awarded coggs.

An unsafe or wrong conviction may have Occurred for any of a number of
feasons. Someone may be to blame or there may have been ne fault on anybody’s
Part. It may arise from Something thae happened 5, the tria], €g erroneous expert
evidence, or outside coury, €& undiscovered evidence. There may have beep

(1) Subject 1o subsection (2) below, when a person has beep, convicted of
a criminal offence and whenp subsequcntly his conviction has been reversed g
or he has been Pardoned on the ground that 3 ney o newly discovered fact
shows be yond reasonable doubt thag there has been 3 miscarriage of justice,
the Sccrcrary of State sha|) Pay compensation for the Miscarriage of Justice to
the person who has suffered Punishmen 55 5 result of sych conviction or, if

(4) If the Secretary f State determines that there js , rght 1o such
COmpensation, the amount of the COmpensation ghy|| be assessed by an
SSessor appointed by the Secretary of State,

Ng 50 much of any compensatiop, payable unde, this section
foorin respect of 5 person as js attributable o suffering, harm ¢, repuration

[ R TR,
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or similar damage, the assessor shall have regard in particular to—(a) the
seriousness of the offence of which the person was convicted and the severity
of the punishment resulting from the conviction; (b) the conduct of the
investigation and prosecution of the offence; and (c) any other convictions of
the person and any punishment resulting from them.

(5) Inthissection “reversed” shall be construed as referring to a conviction
having been quashed—a)on an appeal out of time; or (b)on a
reference—(i) under the Criminal Appeal Act 1995; or (ii) ...

(6) For the purposes of this section a person suffers punishment as a result
of a conviction when sentence is passed on him for the offence of which he

was convicted.’

The statute distinguishes between those factors which come to light in time to
be considered on a normal first appeal to the Court of Appeal (no compensation)
and those which only come to light later (potential compensation). Similarly it
distinguishes berween new (or newly discovered) facts and errors of law or other
non-factual matters. Thereisa statutory policy, reflected also in the way in which
the Home Secretary exercises his discretion, which strikes a balance between
those encounters with the criminal justice system which the state should
compensate and those which it should not. The discretionary element is similar
to that contained in the criminal injuries com pensation scheme. Those who have
encounters with criminal activity are not all equally meritorious. The policy of
the legislature (and executive) is not to Provide indiscriminate compensation for
crroneous convictions. To do so would be unacceptable in a liberal democratic
society. My Lords, we should respect that assessment of the public interest and
the needs of our society.

To provide a tort-based Liability to pay compensation in respect of the role of
only one of the participants in the criminal justice system would not only destroy
this balance but also produce a capricious distribution of compensation between
ultimately acquitted defendants. If a defendant could say that a (I stress, a) cause
of his conviction was the fault of his advocate, he would recover full civil
damages; if it was the fault of anyone else involved in the trial, he could not
recover anything unless he came within the scope of s 133. From the defendant’s
Foint of view, it would be an arbitrary lottery and produce anomalies berween
one defendant and another. As a matter of statutory policy, it would provide a
route by which the statutory limitations and safeguards built into s 133 could be
avoided. From the point of view of the administration of justice it would expose
the professional advocate to a risk of litigation which would handicap him in
performing his duty under the criminal justice system and disinterestedly
assisting, particularly at the appellate level. in the correction of errors and
remedying miscarriages of justice. To argue for a higher need for a supposed
redistributive justice to enable the defendant to recover civil damages from his

fdvﬂcatc. Seps the question where the greater justice lies in relation to criminal
litigarion 4y well as the question whether such a need is indeed higher than the
need o fucilitate as far as possible the rectitication of miscarriages of justice
within the criminal justice svstem.

CU"C!H,\'(.H,
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client, the appropriateness of the ot remedy and the absence of clear or suflig,
Justitication all miligage against the reg phition of an advocate immunity. g is
necessary: in certain respects e js vounterproductive,

In the criminal Justice system, the position is the reverse of this. The advoeq
role, the purpose of the crimin,| process, the legitimate interest of the clien,
iNappropriateness of the tort remedy, the face that it would handicap
achievemnent of justice, the fact that 1 would create anomalies and conflicy
the staturory policy for che Payment of compensation for miscarriages of just;
all demonstrate the justification for (he immunity in the public interes y,
indeed, the interests of defendants g5 4 class.

the civil and criminal justice systems and the fespective need for advoc,
immunity within them. Becayse these appeals did not raise this quc ion jr ,
not specifically examined cither orally or in written submissions ¢ yre )

of criminal justice and (without prejudging the outcome) these potenti
consequences calf for 3 focused evaluation with the assistance of judgnv‘; I

One of the consequences of the limited issues raised by these appeals has bee
that your Lordships have not heard argument upon the definition of what woul
be the scope of some limited ‘mmunity applying to criminal advocacy only. Th
questions of definition are certainly not of the same order as the problems whic
would exist for the civil advocacy immunity. Itis clear that the same difficultie
of delimitation do not exist in the criminal justice system as in the civil justic
System. The distinction between civil ang criminal Proceedings is already we|
established and used but a view would have to be taken abour judicial reviey
Proceedings relating to the criminal courts, As regards what comes under the
heading of advocacy, there s 3 clear point of focus being the trial at which the
guilt of the defendane is sought to be established. There are existing authoritie:
(e g Somasundaram v M Julius Melchior ¢r Co (a firm) (1989] Lt Al ER 120, [1988
I WLR 1394 and Acton v Graham Pearce & C, (a firm) [1997]3 A =n 999) *vhich
consider the scope of the immunity in the criminal justice systerr  Unlike n «he
civil system, the questions of delimitation are not such as to prov <. a re.son tor
rejecting the immunity in the criminal system. Bu je is right that any necessary
refinement and redefinition, whether by your Lordships or the Court of Appeal,
should only resyl; from a properly informed and considered argument directed
to those points. The hearing of the presentappeals has not been suchan occa; ).

The Hunter ‘solution’



Hunter's case wag a wholly €xceptiona] case which had ing to do with

¢ advocate lia bility. In Huner's case there was g abuse of the cjv;} Process by using
it for the improper purpose of mounting a collatery) attack on an adverse criminal
decision. Byt , client suing his lawyer woulg argue that it wag Proper for him 1o
use the civil process for the Purpose of recovering Compensation from, his lawyer

j Prove nOt commit the nme of which he Was convicted, The
Uggested new rule woul have, either expressly or by impli on, t contradiee
his Provision, If the exny law is to he changed in this way, j¢ would again be
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Accordingly, my Lords, Twould dismiss the appeals. The claims disdlose Causes
of action against the appelluus, The appellants are not entitled 100 an imMmunity jn
respect of the claims e 48NSt them in these actions.

LORD MILLETT. My Lords, 1 havehad the advantage of reading in draft the
speeches of my noble ang learned friends Lord Steyn and Lord | lollmann, with
whichlam in full durecment,

Funderstand that ) “our Lardships would abolish the advocate's mmunity in
¢l proceedings, but that soune ofyou would retain itin crimimal cases, | teadily
acs nowledye thae the case for abolition is strongerin civii litigation, and given my
lack of expericnce of the criminal justice system | have given anxioys
consideration to the views of those of your Lordships who would retain the
immunity in criminal proceedings. | have, however, come to the conclusion thae
such a partial retention of the immunity should not be supported.

My reasons for this conclusion are twofold. In the first place, I think that o
make the existence of the immunity depend on whether the proceedings in
question are civil or crimina] would be to draw the Jine in the wrong place. The

that a Party would have , remedy if the incompetence of his counsel deprived
him of compensation for (say) breach of contract or unfajr dismissal, but not if it
led to his imprisonment for 5 crime he did not commit and the consequent and
uncompensated loss of his job. [ think that the public would at best regard such
a result as incomprehensible ang at worst greet it with derision. The more

wrong way round.

These considerations persuade me that we ought not to retain the immu nity .
in crimingl proceedings in the absence of compelling reasons to do so, | acknowledge
that there js o particularly high public interest in the efficient administrarion of
criminal justice, that the need to ensure thar the accused has a fair trial makes it

In n1y opinion the defending advocate in a cnminal trial will rerain fo, rmidable
safeguards against vexatious attack even if he no longer enjoys a formal
Immunity from sujc. His former client will not be allowed 1o challenge the
correctness of the conviction unless and until it is set aside, and a claim which
does not challenge the correctness of the conviction, like that in Rondel v Worsley
[{1967] 3 All ER 993.[1969] 1 AC 191 itself, should normally be struck out as an
abuse of the process of the courr. The withdrawg] of legal aid combined with the
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new powers of the court 1o strike out hopeless claims even though they plead a
good cause of action should make the great majority of unmeritorious claims
still-born. But if the immunity from suit is retained for the moment in criminal
cases alone, then sooner or later a case is bound to arise in which the House will
be called on to reconsider the question. It will be a bad case involving a clear
miscarriage of justice, for otherwise the immunity will not be engaged. I will be

though far less than their client’s liberty was at stake. Moreover, the Human
Rights Act 1998 will be in force, and the House will have to reconsider the
question in terms of art 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (Rome, 4 November 1950; TS 71)
(1953); Cmd 8969).

I would grasp the nettle now. I believe that the general public would find the
proposed distinction indefensible. In the absence of compelling reasons to
support it based on more than instinct or intuition, of which I can find none, I find
it hard to disagree. I also think that it s difficult to defend a blanket professional
i ity i n. I would dismiss these appeals and declare
that the advocate has no immunity from suit in relation to his conduct of
proceedings whether civil or criminal.

Appeals dismissed.

Celia Fox Barrister.
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