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"IN THE COURT OF APPEAL
| AT NAIROBI

{CORAM: AKIWUMI, BOSTRE & OWUOR JJ.A)

CIVIL APPEAL NO.162 OF 1399

BETWEEN
THE ADMINISTRATORS OF THE ESTATE OF MAXWELL
MAURICE OMBOGO (DECEASED) ......... ... . .. APPELLANT
' | AND
STANDARU CHARTERED BARK KENYA LTD ... .. . . IST RESPONDENT

THE LA SOCIETY OF KEWYA ... ..  _ 717777777 2ND RESPONDENT

{Appeal rrom the Ruling and Order of the High Court of
Kenya at Nairobi - Mr Justice A.I. Hayanga given on 26th

February, 1998
in

H.C.C.C. No0.520 of 1997)

t***************

JUDGMENT OF THE COURT

This is an appeal from the order of the superior court

|Hayanga J.) given on 26th February, 1998, in which, pursuant to

lnierpleader broceedings under Order 33 rule 1 of the Civil
Frocedure Rules by Standard Chartered Bank Kenya Ltd (the Bank),
vruered Lipat two nomlnees.of the Law Society of Kenya (the LSK) be
Lhie sSignatories of.two bank accounts in the npame of one Maxwell
Maurice Omboyy (deceased) instead of the administrators of the
deceased's 1ntestate estate.

The deceased, who at the time of his death, on 5th July 1995,
was an advocate of the High Court of Kenya, was a member of LSK,
and on account of such membership and pursuant to the Advocates
(Accounts) Rules, made under the Advocates Act Cap 16 Laws of

Renya, he maintained two bank accounts with the Bank respactivalw
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designated "clients" and "office" accounts. Acting pursuant to The

bdw Soclety of Kenya (General) (Amendment ) Regulations, 1995, which

adiministrators and not LSK had the legitimate right to operate the
two accounts. The suit which gave rise to this appeal was thus
pProvoked.

The aforesaid suit was commenced by Originating summons in

accordance with Order 33 rule 1 of the Civil Procedure Rules. No

Orai evidence wasvcon51dered hecessary as the facts were not in
dispute. The deceased died intestate leaving behind a widow and
cniidren.  We were told from the bar that the widow was initially
The leuai resresentative of the deceased's estate, but no evidence
VI Lndl fact was presented to us nor can'we find any on record.

We,‘nowever, have on record a CopY of a limited grant of letters of

on Ist Wovember, 1966, more than one year after the death of the
deceased. iL 1S shown at the bottom as having been amended on Ist
November 1596, but the nature of the amendments have not been
shbwn. Be that as it may, the suit was filed in court sometime in
March, 1957. From the affidavits filed and the arguments which
Were made before the trial Judge, the main, if not the only issue,

was, who between LSK and the administrators of the deceased's



estate 1is legally'entitled to administer the two bank accounts in

lssue.

LSK's case is based on Legal Notice No. 279 of 1995 which was
promulgated by its Council, pursuant to a special resolution of the

members under section 27 of the Law Society of Kenya Act, Cap 18

Laws of Kenya. The Legal Notice as material to this matter

grovides as follows:

"(2} A member Carrying on practice alone shall name in
his appblication for the annual pPractising certificate one
OI IwWO other members, none of whom shall be less than
Séven years standing to administer his firm in the event
or his waeath, disbarment, imprisonment or any other
d1sabliityv to practice. :

(3) - Where a member dies testate, the administrator or
administrators shall deéal with his firm as may be stated
in his will; but i1n case of intestacy, the Council of the
3oclety shall give such directions or instructions to the
administrator(s) as may be necessary for the proper
management and disposal of the firm.

(4) HNo person shall be nominated administrator without
his consent, but where such consent cannot pe obtained,
the appilicant shall state that fact in the application
tor a practising certificate.

(35) Where no person is nominated in the application for
lack of consent or for any other reason, or where an
administrator or administrators refuse(s) or neglect(s)
to act, the Chairman of the Society shall make the
nomination which shall for all intentions and purposes be
as eftectual as 1f made by the deceased or the
incapacitated member. ’

(6) A }easonable remuneration for services rendered
shall be paid out of the income or proceeds of the firm
to the administrator or administrators .

HMade on the 5tn Juiy, 1995. P.M. Mwangi
Secretary, LSK".

LSK's submissions before the trial court were that by reason of the

fact that the deceased was a member of the LSK at the time of his
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deacn the aforesaid Legal Notice applied to him and on that -

account, the Cnairman of the LSK was empowered to appoint one or
CwO adminlstrators to manage his legal firm for purpgses of winding
1t up; that notwithstanding that the Legal Notice came into force

atief. tne deceased's death, its wordingAand the fact that it 1is

oniy proceaural and a subsidiary type of enactment, it operated

relrospectiveiy; ana that 1n any event the deceased's law firm
being a speciaiized coperation needed a qualified and practising
advocdte to manage and wind it up.

on tne othér hand, the administrators of the deceased's estate
couceﬁaed,:uxthe mdain, that the law that applied to the deceased's
estace, inciuding his law firm, after his death, was the Law of
SdCeCession Act, Cap 160 Laws of Kenva, and thatito the extent that
L.#. 273 of 1355 made provision for the administration of part of
itne decrased’'s estate by people, other than those aprointed under
tne AclL, 1t was 1nconsistent with the Act and to the extent of the
LnonsesiencCe, was vold. Besides, the Legal Notice haQing been
promulgated atter the deceased's death and in the absence of
vXpress woras that 1t would operate retrospectively, it had no
appilcatlion to the deceased.

Havanga, J. held that L.N 279 of 1995, was a retrospective
legisiation i1n reiation to the deceased's estate; that it was not
lnconsistent Qlth any of the provisions of the Law of Succéssion
Act, more particularly sections 79, 82 and 83 thereof; that the

Chairman of LSK was, therefore, legally and legitimately entitled

to appoint two advocates, Messrs Nzamba Kitonga and Okwach,
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pursuant to that Legal Notice, to manage and wind up the law firm

of thne deceased} and that the two nominees and not the
administrators of the deceased's estate, were entitled to freely
and 1n accordance with the terms of the Legal Notice, manage the
aforesaid two bank accounts and to render an account to the
ddministrator or administrators of tﬁe deceased's estate if
appointed within six months. The administrators of the deceased's
estdle were aggrieved and hence the appeal.

Tne membrandum of appeal has seven grounds, but at the hearing
Of the appeal Mr Owino Okeyo for the appellant abandoned the last
Two. 1In a‘nutsheil, the remaining grounds are concerned with the
applicapiiity of L.N. No.Z7Y of 1995 to the estate of the deceased
and more specifically to his law firm. Before we consider the
fivdi arguments on those grounds, 1t is impoftant to cconsider, in
brief, the bacxground to the promulgation of the said Legal Notice.
We were told by Mr Okwach, for the LSX, that due to the recurrent
deaths of practising advocates, the members of the LSK, pursuant to
wnat they perceived as one of the objectives of the LEK enshrined
in section 4 of the Law Society Act, empowered the Council of the
L3X to promuigate the aforesaid legal notice with a view to
protecting tne interests and rights of the clients of deceased
duvocates or of those advocates who for one reason or another, had
been dispbarred or suspended from legal practice. According to him
tne appolntment of the LSK's administrators to manage and wind up

law firms of, 1nter alia, deceased advocates was in furtherance of

that objective.



In his submissions béfore us, Mr Owino Okeyo submitted on the

authority of Carson v. Carson and Anothef {(1964) ALL ER 681, that
4 (ellospectlve 1ntent of a plece of legislation can only. be
chsceﬁned trom the wording of the legislation or by necessary
impilc&tluﬂ; In his view, a plain reading of L.N. 279 of 1995
Cieariy shows that 1t was not intended to'operate retrospectively.
Beslues, ne aaded, the wording ot the Legal Notice also Cclearly
Shows that, contrary to what the learned trial Judge held, it is
nol nor was 1t 1ntended to be 4 procedural legislation. It affects
ex1s£1ng rights of other pebple, More particularly the
beniericlaries of the deceased's estate whose rights are pProtected
by the Law of Succession Act, and to the extent that those rights
are so arfected, the Legal Notice is in conflict with the said Act.

Hr Okwach, on the other hand, submitted, inter alia, that

silice Tne deceased was a member of the LSK at the time of nis

‘death, and 1n view of the fact that he held a current Practising

cerliricate whlcih nad been issued to him under section 23 of the
Advocate Act, Cap 16 .Laws of Kenya, he was subject to the
ursCapildary and superv1so:y Procedures for advocates. The Council
of tne L3K nad, and always has, the right to interfere with the
Maniagement of any law firm including that of a deceased advocate to
ensure that 1t 1s run in accordance with the Advocafes Act. 1In his

View, L.N. 279:0f 1995 was legitimately pPromulgated under section

Notlce did not burport to amend or Iepeal any existing law, and

notwitnsténding that it was not pPerfectly drafted, it was merely a
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procedural enactment, and by dint of the provisions of section 28
Of tie Interpretation and General Provisions Act, Cap 2 of The Laws
of Kenya, which recognizes the making of subsidiary legislation to
hdve retrospective effect, the Legal Notice was intended to be and
is retrospective in 1ts operation. Additionally, "he urged, where

Lhe language of any legislation is silent as to whether or not it

'1s Lo operate retrospectively, the Court has the power to determine

Lue 18sue. He clted the case of Patel v, R.I1968] EA 97 at P.99H,

in support of that proposition.
'As Tegards the 1ssue whether or not the Legal Notice in issue

was 1n contrlict with the Law of Succession Act',. Mr Okwach submitted

Loalt vecause, 10 hls view, administrators appointed under the

atoresaid Act, have no powers over trust funds like those normally

neid by aavocates in a “clients account” and the same not beinug

 part of the said advocates' free estate, the Law of Succession Act,

d1d not apply to such trust funds.. Accordingly, he added, the
provisions of the Act cannot possibly be in conflict with L.N 279
vE 1965. |

.There 1s no doubt whatsoever that before his death on 5th
July, 1__995, the deceased held a valid pracfising certificate as an
advocate, was subject to the provisions of the Advocates Act and to
the mandatory membersnip of LSK as required by section 5(a) of The
Lhaw Society Act. But can it be said that after his death, the
deceased continued to Dbe subject to the provisions of both The
Advocates Act and The Law Society Act?. Mr. Okwach seemed to imply

that with the o.bjéct of protecting the interests of the clients of
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the deceased advocates the p'rovisions of both the aforesaid
iegtisiations applied to their respective practices. With due
respect to him both legislations are geared to ensuring proper
coaquci on the part of practising advocates, and it would be
1rratlon'ai to suggest that the said legislation can be extended to
cover Lhe leyail practice 1tself .after the practitioner has died.
Admitiedey, upon the death of a practising advocate his clients may
enu OfTen suffer 1f his law  firm i1s not wound up soonest and
properiy; | There 1s the undeniable risk of their money, where
‘dpplltlduie, being dissipated by ‘beneficiaries of a deceased
advocate's estate on the mistaken belief that it is part of the
paersonal free estate of the vadvocate. It is the concern to protect
such clients whicn, as we stated earlier, prompted the Council of
LS to promulgate Legal Notice No. 279 of 1995: That was a
laudabie 1dea, but does its provisions accord with the Law of
succesdsion Act? Mr Owino Okeyo does not think éo, while Mr Okwach
thinks otherwise.

Section 45(1) of the Law of Succession Act'prosvides, in
pertinent part, as toliows:

"Except 80 far as expressly authorized by this Act, or by

any other wrltten law, or by a grant of representation

unaerc this Act, no person shall, for any purpose, take

possession or dispose of, or otherwise intermeddle with,

any free property of a deceased person."” :
Sub-section (2)(a) of this Section prescribes penalties for any
coacravention. The Law of._Succession Act according to its preamble

is a consovlidating statute of the law relating to intestate and

testamentary succession and the administration of estates of

~—



Lt .
P . L .

deceased persons. Céﬁffary to what'ﬁr Okwach said, it doés not
exclude the affairs of law firms of deceased advocates
notwitnstanding the detinition of the term "estate"which tends to
Suygest that all that the Act covers is the personal property of a

deceased person and not any other property he could be holding as

trustee. However, Jowitts Dictionary of Enqlish Law 2nd Rd. Vol 1
at P.725, suggests that the definition of the term "estate" is not
confined only to what a person owns, but it includes property held
10 trust. The term 15 described therein in the following terms:

' "property"; thus we épeak of real and personal estate,

of partnersnip estate, trust estate, etc, especially with

reference to guestions of adminlstration, as in the case

of Lhe estate of a deceased person, a bankrupt, or

aissnived partnershnip. '
ia vYiew of Lne'foreQOLng 1t 1s our view that the phrase "free
propertyv” of 4 deceased advocate 1is not limited to his personal
es3(die oniy bUL extends to property held by him in trust, because
by tihe defainition of the phrase in the Law of Succession Act, it is
gropgertly wnicn ne was legally competent freely to dispose off in
h1s cépac1ty as an advocate. It will do violence to the intention
vf the legislature in enacting the said Act, if a restricted
me2aning 1s given to the phrase, more éo, as we earlier said, when
tne preamble to the Act, is closely looked at. ’

If furtner authority is necessary, there is section 58 of the
ACL, whicn makes provision for the number of administrators in
respect of continuing trusts. By necessary implication it means

Lhdl Lhe AcL does also cover trust property. Besides, section 46

vf Lhe Act euwpowers "any" police officer or administrative officer
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who becomes aware of t'hte deav"cvh' dfzéﬁﬁy”;‘per‘son to report the death
eltner to an Assistant Chief or Chief of'the area the deceased
résided, who, onihreceipt of such'report, is obliged to take
speun'lg 5Leps Lo érotect the free estate of the deceased,
including, 1f no application for representation of the estate has
been made within one month after the date of death, the
ascertainment of the deceased's free property. There are of
CuiCse, certaln pgreconditions which must first be satisfied. The
31gn1f1cance_of that section 1is clearly that the Act authorises
persons olner than advocates to take all necessary steps to
preserve ail tne free property found in a deceased verson's
resldence, and also to ascertain all bersons appearing to have any
legitimate 1nterest 1n succession to or administration of his
eState. The section does nno't'ﬂdistinguish between professionals and
ordinary peoplie, rural and urban Apeople,'except that for those who
dwell 1n munlcipalities a report of the death must first be made to
the Pubiilic Trustee before any action is taken as aforestated.
Fausing nere for a moment, it would appear to us that the
Council of LSK by endcting Legal Notice No 279 of 1995 mﬁst have
aclted on tne mistaken belief that there was a lacuna in the Law of
Succession Act, with rtegard to the administration of a ‘deceased
AUVOCain'5  law Practice. Section 46 atoresaid, does seem to
pro\}lqe dan danswer. It may not be satisfactory to LSK, but that is
4 dlrferent imatter. Ferhaps the only way out for it is to seek an
amendment to that section to provide for the making of a report of

toe death of an advocate to it instead of the Public Trustee, and
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fur ther for the empogéfigéidfvéhg'Csﬁﬁéil of the LSK to make rules
tor the ‘management and winding up Vof such ‘advocate's legal
practice.

Coming back to the detfinition of "free property": in view of
what we:naVe stated above, it 1is quite clear that the phrase
coniloLes not only the personal property of a Aeceased person, but
also, ail the property which was in his possession or control or .
under nls power, and the disposal of which, would legally have
required his authority, but for his death. Money held in a
deceased advocate's "client account” falls into that category. _It
then tollows that the iate Ombogo's two bank accounts were part of
nls Iree property and, therefore, subject to the provisions of the
Law of Succession Act. LSK not being among the people who, under
52CTLOn 4b aforesald, have the rower to take all neceséary steps to
protect  tne ueceased's estate, 1t had no right to direct the
aecedsed s bankers Lo freeze the two bank accounts. Even if it had
such right it would not have prlorlt? over the administrators of
ine deceased’'s estate under the Law of Succession Act (see Section
66). we recognize the real danger of a lay administrator appointed
under that Act, dissipating money in a “clients account”™ in the
mistaken belief that 1t 1s the deceased's money. However, as the
iaw now stands, only the Public Trustee and in case he does not
act, an assistant chief, chief or an administrative officer, are
empowered Lo Take all such steps as are necéssary to protect the

estate of a deceased person, including deceased advocates, from

aissipation.
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Having come to the,fore901ng conclusion, it will be academic

to consider the issue whether or not L.N. 279 .0of 1995 is a
retrospective legislation and whether or not it is a Procedural
pudgtment We must however add that in view of what we have stated
above, the legal notice 1is in conflict with the Law of Suc09551on

ACL, Lo the extent that 1t seeks to establish 3 Parallel law and

pProcedure to that 1in the Law of Succession Act, for the management.

AL AdMiNistlration of law flrms of deceased advocates without

express xecal Provisions in that regard in the parent Act. Sectio,

21 iR} Of Che Law Soc1ety Act, must be read in that context. The
Objecuts of tiie LSK ao not 1include the management and winding up of
taw tirms or deceased advccates. The bParagraph must be read

glusaeil 4eneris with the Preceding baragraphs of that Section.

Section 4{ej or tnne Act ‘which was cited as the basis for
promulgatlng L.N. No. 279 of 1995, is, with respect, being
oversiretchned to cover Sltuations whlcn are reasonably catered for
under the Law of Succession Act.

in the result, and for tne foregoing reascns, we allow the
agpellant's appeal, set aside the ruling and order of the superior
cuqu yiven on 26th February, 1998, andgd substitute therefor an
vrder that tne deceased’ S two accounts at Standard Chartered Bank,

Kenyatta Avenue branch, being accounts Nos. 014-42-255 327 and

esldle Or the ldate Maxweil Maurice Ombogo, shall direct.
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