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On the 132

02 the paities 00K dates for

th ~th ~ - .
consent to be heard on 4™ and 257 June 2003. o the said day
fixed for heaﬂ'ng: the syit was called oyt The advocaia for the
pigintiff came jate.

Ine advocate for the defendant g Not appear at
all despite the court waiting for her The Proceeding broceeded the
following day under order Shr 3(a) CPR: nameiy that the court wasg

satisfied that the defendant hag notice of the hearing date byt had

failed to appear, the heanno IS permitied to

Background of the case.

Flavia Rodn’gues
_T/a M/s Flavia Rodn'gues and Co. Advocates

as been sued for Professional negiilgence by

Proceed ex par

@

A:

her then ins—tructing
i client M/s Appolles Insurance co. Ltd.

Appolios  Insurance Co. Ld insureg the ciient M/s Car and
! Gen neral Automotive Limited's motor vehicle registration KUQ 553
aloon. The vehicle was being driven by cne

j JOh” Nyarangi Rasugu {now deceased) ap employee of Car and
Generai

th

(Automonve) Limited on the 137 day of October, 19972
_ " Whllst driving along the KitaleMebuye road, the vehicle hag a tyre



purst resulling to a self accident

4

, . 13
John Nyarangi Razugu sustained

iraciures to his forearm and le
hen sued his ermployer for damages

eds. H
dated 11.10.

L.

podily Injures being multiple

1N

y },ldum
g6

M/s Masese and company advocate

but
changed advocates to M/= Gichuld K ingara & Co

laler

-0. Advocaies,
The defendants engaged the services of Vis Lilkan Mjuguna &
Co. advocates who duly filed a defence and

for determination in this ca

Y=
_‘

=igned the agreed issy

The plainiff amended his plaint. It
- was for the first time that the name of Flavia Rodrigue
‘

s and Co.

advocqteq appeared. Theére was no mention of M/s Lillian Njung

who had originally entered appearance for the defendant

{nor did they file any documents to this effect

RS

They had no legal
sauthority to conduct this suit on behalf of the defendant

_—
S

event can be noted as follows -
The advocate/defendant in this ¢ ase send another advocate o
ftonduct this case on and off. The trial pro

ded before
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vierain (C.AJ (a5 he then was) in the High Court caze 2521/96.

John Nyarangi Rasuqu

Vv

Car and General Automolive Lid.

Later Jobn Nyarangi Rasingu died and the plaint was  duly

amended 1o substitute him with his legal representativ

The court proceeded with the trial at one point exparte.

In brief-

a)  The Plaint was filed in 1996

b)  The defence was filed in 1997

c) lIssues agreed on 16.5.97

d)  Plaintiff dies and is substituted 23.10.98

€) | Hearing of cases:-
1) Adjourned Amin J defendant absent 14.7.00.
i) 15.7.99 — defendartt had no wilnesses adjourned C
Amin, J.

m) 241199 and 25.11.99 — defendant — Flavia
Rodrigues advocate in court.  Unaware defendant

has died — adjourned
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Vi)

vii)

7.4.00

a3)
bi)

cc)

ee)

Q
©

hh)

consent before Deputy Registrar My Bhatt
" the amendment of the plaint,

13.11.03 case not reached
14.11.03 hearing at 3.00 p.m.

Representative of defendant amves af 3.25
p.m.

14.12.00 at 900 defendant s absent,
Plaintiff closes his case.

Submissions set for 22.1.01

Adjourned 1o 2tCommodate advocate for
defendant to 2.2 g1

On 7201 finally judge (CA)

Orders:- written submission to be filed.

14.2.01 ° judgment read by Visam CA

defendants advocate holding brief present

Bill of costs 27.03.01 adjourned granted by the
deputy registrar to 4501

4501 - defendants advocate absent



soerzl f\,._.'__,'_,, ™y . 11, . . i ek ens N et I TP
Vi) Application of 26.G.01 filed fo Pty and seiling

aa)  Applicalion adiourned io 12.7 01
30701

19.9.01

ix)  Defendants amends the Nofice

of Motion on 12 1.0,

Dates 26.11.01
20.11.01
4.12.01
11.12.01
20.12.01

A fuling on the application of 26.6.01 to stay the proceeding,
;;?review and or set aside the Judgment was delivered and statad-

The principles in the case of

Naji _Abmed Sheikh ¥a Hasa Hauiers &
Highway Carriers | id.

Mormbasa, 46/36 unreported

Gachuhi JA. Apaloo JA as he then wa= and
Masime Ag JA. as he then was,
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That said--

“the mistake of advocate should not be
visited upon the innocent client, However his
principle cannot be employed generally io
defeat or delay the cause of Justice.”

Visram judge (as he then was) also found that-

“The history of this case was carefully
outined . . . this court proceeded to bear this
suit exparte due to the . non attendance.
The record and the deposition . . . indicates
that the applicant and its advocates had litde
interest in this case.”

The defendant only began to be active in the case when
auctioneers came to execute the courts judgment.
The judge also then stated ihat-—

“it may be that its advocates put them in the
predicament they are now in. If that is so |
think that it would be unfair to saddle the
respondent for no fault of hers.  THE
APPLICANT MAY HAVE RE COURSE
AGAISNT THE ADVCOATE

(Emphasis my own)

aeati B T TNy S Y

On those grounds the plaintff in this case at once sued Flavia

? Rodrigues ta Flavia Rodrigues and Co. Advocates in negligence. By

orfed . a4 N o
TR e e g

ow the plaintiff was embarrassed as their client Car and General

.-'(AUtomotive) Ltd. was auctioned. The decreetal amount of General



1
Damages  600,000. Special Damages of 261 00n. Totaling

S.

Ksh.661 000/ was Paid together wii; interesi.

I have aways statad i the past that an advocale who takex
over @ file or cage from another advocale, it i advisalila iy altend io

the court regisiry Pay, the archives fees and read the file. 1f this hay

been done by M/s Gicl'lur'«;i-Kigara for the Originaifplaintff in

Hocee 25371/56 Rasugy v Car and General Case {supra) he would

have discovered that M/s Flavis Rodrigives and Co. Advocates had
not filed their requisite papers.
I the current advocate for the PIRINfF in this case had likewise

taken time 1o read the two files — one finalized and this current one he

too would have noted the anomah y.
§ In Heee 43 172002 the defendant Flavig Rodrigues representac
her‘%elf and filed her own defence denying the allegations. | must
-fbn‘ng out the point that where there js » A sull against an advacale, o
advorafe not only to defend them but to fila the defence. |f

?prerchance the defendant attended court it would have been difficult to

- Eb in the wilhess box then conduct her trial

14¢
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follow the treatment. Failure o warn the patient of the

The advocale for the plaintifi - brought  my

“‘negligence.’

k3 SEAL ST SR

Ar® egtemue i mn;

aashep

treatment is not, itzelf negligence.

“In the ordinary case which does not involve
any special skull, negligence in law means
this:-

Some failure to do some act which s
reasonable man in the circumstances would
not do; and if that failure or doing of that act
results in injury then 1there is a case of
aclion. How do you test whether this act or
failure is negligent? In an ordinary case it is
generally said that you judge that by the
action of the man in the sireet. He iz the
ordinary man,

But where you get a siluation which involves
the use of some special skill or competence,
then the test whether there has been
negligence or not is not the test of the man
on the top of a clapher omnibus, because he
has not got his special skills. The test is the
standard of the ordinary <kiled man
exercising and professing lo have that
special skill.”

must point out that this case law concerns

attention

+ 146

danger of he

io 1he

passage in the said authority that dealt with the meaning  of

medical

* Praciitioner. In this particular case we are dealing with an advocate



- - - - - . '
The parties did not enter into agreed iscsues for determination
by the court. | can only frame the issue to be-
"Did the plaintiff have a night to sue the
advocate and claim under subrogation for
the negligence a< incurred or given by the

advocate?”

The plaintiff relied on the particulars of negiigence as per his

plaint stating inter alia that the defendant was negligent becayse
a)  She failed to attend court
b)  She failed to file written Submis-sion‘
€)  She failed to call evidence and withess
di  She failed to advices adequately on the chances of
success of the suit.

The case law-

Bolam v Friemn Hospital Management (19873 2 aller 118

Whereby the plaintff  underwent electro-convulsive therapy

reatment at the defendants hospital on August, 23 1954, He

o

being negligent in his

Sustained injuries and sued the hospital for
! treatment
It was held that there were two schools of thoughts as to the

Medical treatment. |t was therefore not negligent for a doctor to

14



I presume that the defendant herein holds

certificate under the advocates Act Cap.16.

“Advocate” Means any person whose name
Is duly entered upon the Roll of advocate or
upon the Roie of advocates having the rank
of senior counsel and for the purposes of
Part 1X include ANy persons mentioned in

secton 10"

Section g

“Subject to thig act, no person shal be
quaiified to act ae an  advocate unless

_—
a)  He has been admitted as 3n advocate:
and

b) His name is for the time being on the

Roil: and

and

€} He has in force a practicing certificate

d}  Hehasin force an annus; license
And for the PUrpose of this act 2
practicing certificate shaj) be deemed
not to be in force at any fime unless he
IS suspended by virtue of section 27 or
by an order under section 60(4).”

=)=

In England, the legal profession i under two types of lawyer.

The solicitor and the barrister.

1) The solicitor Owes a duly to his client in all kinds of busines
which involve ang gives legal advice.

His qualification |

..
3 prachcmg

i



similar to the Qualification under the Kenya laves of w et
of Advocates Act Cg poia,

Under the solicitors act the solicilor are subjected 1o the
povers and centrol on disciplinary matters, by the law
soCiety.

“The professional services provided by
a solicitor in connection with Ay matter
in which he or his firm had been
nstructed by 3 client were in any
respect not of the quality that could
reasonably have been expected of him
as a solution. !

The Barrister on the other hand is the lawyer who argues cases
in court on brief prepared by solicitors.
According to:-

Charles-Worih and Percy on neghgence

By RF. Percy MA. (Oxon)

8" Edition 1990

A Barrister is immuned from aclion in negligence.

Fell v Brown (1791) 1Peake 131 where an action was brought
i 4 against a barrister for unsidlifully and negligently settling and sIgning
3 3 bill filed by the plaintiff in the court of Chancery.

It was held by Lord Kenyon that  the action could not bLe

% Maintained.

(L S

14
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“The basis of establishing immunity from suit
in tortis due to--

1) The absence of any contractual
obligation towards 3 client

) The difficult nature of work =0
undertaken in public policy.

This briefly under public policy

It a parly desires 1o retain the power of
direcing counsel  how the suit shall be
conducted, he must agree  with  some
counsel willing to so bind himself. A counsel
Is not subject to an action for calling or not
caling a particular withess of for putting or
omiting to put a particular question or for
honestly taking a view of the case which may
turn out to be quite erronecus.

If he were so iiabie. counsel would perform
their_duties under the permit of an_action by
very disappointed and angry client.”

(Emphasis my own)

The duty of a barrister extends to the court and public

§ his retainer. The solicitor has a duty of care to his client.

B2 solicitor has a duty of care in contentious matter.

A few illustration given by serving is as fallows-

atlarge.

The duty of a solicitor i that it arises under contrac by virtue

Under

of
tort

3 duty of care lies to his chent and including to a third party. The



Ascertain e relevant facis. ihere js ng
Cause of aclion, io sq advice.
There is an Iiplic authority 1o ceiils actions
but any COMpromise st be reached wipn
the clients BXpress authori Ly

a solicitor has held able for Proceeding
under 3 Mong  seciion  of 4 siajuie
deliberately allowing fima 15 run out; failing i
ascertain g clhenis Current address, sg thai
the client was Not informed of ihe hearing
that the client desired to defence

Non contentious malier
——=RENIoUs matier

A solicilor has been hald hable in Negligence
for:-

Not explaining o his client the documenis
which he i being asked to execute,

Not making usys) searches,

Failing io search the registers,

Fonwarding the whole of the purchase money
o the vendors solicitors in exchange of the
letters unders-tanding to  forwarg the
executed title documents within ‘g reasonable

Itis thus clegr that a barristey has special immunity to he sued

. for Negligence hut 5 solicitor has ng such spacjg| immunity to he sued
1 £ Negligence unless he acis as an advocale for Purpose of advice
5 i Such as pleas and dbpearsin court 3¢ an advocale

ey (1969) IAC 191

See Rondel v Wors]

In Kenya wihera the two Profession are fused, that is the worl of

:a barrister and a solicitor js done by one berson then the lawyer s

L
Take inztruv:i'ions ' . 15‘



referred to as an advocate.

The immunity of that advocate noWJ-
requires to be addressed.

Is an advocate of

the High court of Kenya
immuned from legal

proceeding?

I 'am guided by the case Igw of Rondel v Wosley (surpa) ang

Saif Ali v Svydney Mitchel & Co. Advocates 1980 AC
198 at page 206 para F at (6).

the case law of

rsley

& £3se (supra) is g policy that assist the Barrister to conduct this ¢

ases
i | without fear

There are five Persons to be looked at as far as o
. immunity is concemed. This is the Party, the withesses, the jury the o
ludge and the Barricter

. To some extent even the press has immunity and cannot be

. Sued for reporting a court case corectly whilst it may amount to libel.

X The News paperfpress have g duty to inform the public what goes on

A in the courts of law and therefore their immunity.



In the case of Sommasudaran v Merchior & Con

0. CA 1988 WLR 1
at page 1394.

It held g barrister was immuned from acting where a

sclicitor so acts ag an advocate the immunily extends to fhiat solicitor

and he may not be sued.

In this special role of an advocate Flavia Rodrigues was alleged

to be negligent and indeed was for failing to do--

- advocate to protect ihe plaintiffs’ and jts

“everything reasonable expected of an %
interest in the suit ..

The acts of the advocate for failing to call 5 ‘witness is in itself
._-"} neg}igent. The advocate is immuned from being sued on this. The

advocate filed the wrong applications court. In the capaccty as an

4+ advocate and in the role of g barrister the said advocate is lmmuned
*

,’ from bemg sued.
¢

I would hereby hold that as the advocate was acting as a

- solicitor/advocate or g barrister with the lmmunlly on her n . bve
' ~Upheld 1o aliow the advocate to represent and 1o persecule CAGES

without fear of being sued. This s 3 public policy.



