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This essay, like the collection that it introduces, provides an overview of ethics in
Practice. Most issues are matters of long-standing concern: Plato’s condemnation of
advocates” “small unrighteous souls® has echoed for centuries.3 But while lawyers’
ethics have never lacked for critics, onlytecendyhavctheybecomcasnb}caoffor—
mal rules and significant study. Not until 1969 did the American Bar Association
(ABA) adopt a Model Code of Professional Responsibility with binding disciplinary
rules. And not until 1974 did the ABA require lawschoo]stooffcxinstmcﬁoninlegal
cthics. Yet the decades that followed have witnessed an outpouring of codification,
commentary, and curricular initiatives on professional responsibility. In the mid-
1980s, the ABA adopted a revised set of standards, the Model Rules of Professional
Conduct, and national, state, and local bar organizations launched a wide range of
Professionalism efforts: commissions, courses, centers, conferences, and codes.+

Despite this cottage industry, chronic ethical dilemmas remain unresolved. Part
of the problem involves a lack of consensus about what the problems are, and
what values should be most central to professional life. But at least some aspirations
are broadly shared. The public deserves reasonable access to legal assistance and to
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4 Ethics in Practice

legal processes that satisfy minimum standards of fairness, effectiveness, and in-
tegrity. And the profession deserves conditions of practice that reinforce such stan-
dards in the service of social justice,

Such values, however self-evident in theory, have proven difficult to realize in
practice. Much of the difficulty involves the bar’s failure to address the institutional
and ideological structures that compromise moral commitments. The discussion
that follows focuses on these structures; the economic conditions, adversarial prem-

thing, to do about it.

Legal practice has become increasingly competitive along multiple dimensions,
Over the past three decades, thelegalprofcssionhasmorethandoubledinsize.'l’he
growing number of lawyers has intensified competition and diminished the informal
reputational sanctions once available in smaller professional communities, Height-
ened price consciousness among corporate clients, together with the erosion of anti-
competitive restraints, also has forced doser attention to the bottom line. These
Pressures have led to more instability in client and collegial relationships and more
constraints on professional independence. Sophisticated Purchasers are increasingly
likely to shop for Tepresentation on particular matters, rather than to build long-
term relationships with a single lawyer or law firm. .

Such trends have yielded some benefits in terms of increased efficiency and re-
sponsiveness to client concerns. But they have come at a considerable cost. As private
practice becomes more competitive and transactional, lawyers face greater Pressure
to accept troubling cases or to satisfy clients’ short-term desires at the expense of
other values. Without a stable relationship of trust, it is risky for counsel to protest
unreasonable demands or to deliver unwelcome messages about what legal rules or
legal ethics require. In the study of litigation abuse described in Austin Sarat’s essay,
one participant put it bluntly: there is“no market for ethics™ If clients want to play
hard ball, lawyers may come to see it as the only game in town,
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lnaasesinthesizeandcompeﬁﬁvenssoflcgalworkphceshavehadothaug—
wdmmeffecuuorpmuﬁomgrwhrgenwﬂegiaﬁtyandmlhcﬁverapom
bﬂitybecomemorediﬁmhmsustain.Sotoo,asparmenhipbecomuhatderm

_achimandksﬁkdyminsmejobseauity,fcwahwymfedlong-terminsﬁm-

tional loyalty. Such environments offer inadequate incentives for mentoring jun'ior
attorneys and monitoring collegial conduct.ltis.inshort.amltureofinaasng
competition and declining commitment; clients are less commiucdtolz?vycxs,hw-
ymmhnmmminedmﬁrmgmdpmuelessmmmiuecjmm
Preoccupation with the bottom line has compromised other commmnent‘s as
well, and one obvious casualty is pro bono work. Few lawyers come close to satisfy-
ingtheABK:ModdRudesomefeuionalConducnwhid:pmvidet:hat‘ahwye:
shouldaspiremrendaatlnstSOhonnofpmbonopubﬁoolcgalmpetyw.
pMymmmothmmormmmﬁmmmqu'm
fnct,mostattomeysotferlittlcsuchassistance;theaveuge for the profession as a

'whokislusthanonehalfhomaweek9hnoftherwoninvolvaﬁmpoﬁdesthat

fail to count pro bono activity toward billable-hour requirements or to value it in
romotion and compensation decisions. 10
g Suchpoﬁdesundexminchwym'pcrsonalandpmfe&siomlvalue&mbono
contributions play an important, however partial, role in mecting the bar’s w—
izedcumminnmtmequalaaessunderhw.Suchworkakohasbecnmxdal'ingv-
ingpurposeindmuningmpmfessionalﬁfe.hacﬁﬁonerswhohckd:emox
support ﬁorsuchexpetiznmoftcnfedshon-changed.lndeed,thcym source
of disappointment among surveyed lawyers is the sense that they are not “contribut-
ingtothesodalgood.""Thebar‘sfailuxetopmvidemoresupponforpmbono
acﬁviﬁesrepmentsasigniﬁantlostopportunity for the profession as well as the
ublic.
F Anothau'oublingbypmdpctofthcptcoccupaﬁonwithpmﬁthasbmthew
ahﬁonofmrldnghomOvuthehsthalfcenmry,hwym’amagebillablehom
havcinaused&ombetweenl,ZOOandl,SOOhomperymmbetwml,sooand
2,000.Whathasnotchangedarethcnumbcrofhouninaday.Tocha.rgehonesdyax
current levels, given average amounts of nonbillable office time, requires 60-hour
wlzﬁmmmnmthmeﬁmmmmmsmmpm
hzvewmpmmisedpm&ssiomlvaluainuverdrespmhhasbemmcinamngy
diﬁaﬂtminsuxeequaloppormnityﬁorhwymwithbsnnﬁalfnmﬂymdcommn-
niqmmmiunms.ﬁxcusiveworkloadsakomprmminﬂatehomand
contribute to psychological difficulties that impair performance.
Workingsdwduluareamajorauseoftheconﬁnuedglmcdlingfoxwomen
inthclcylprofusion.Ahhoughﬁpercentofncwenmtsmtheban:evanmcn.
dxqfaﬂmadmauﬁroruﬁnummwithsimﬂaraedenﬁakmdw”
AsisdmﬁomﬂlegendubiastaskforcutcvicwedinDebothcnﬂaandludnh
Resnik’s essay below, women remain significantly underrepresented in posmons car-
rying greatest power, status, and economic rewards. Part of the explanation lies in fe-
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male attorneys’ disproportionate share of family obligations and the unwillingness
of legal employers to make appropriate accommodations, Most law firms are what
sociologists label “greedy institutions."'4 They preach an ethic of total availability
and equate reduced schedules with reduced commitment, Lawyers with competing
values generally end up with second-class status. Many drop off partnership and
leadership tracks, leaving behind a decision-making structure insulated from their
concerns.

That process takes a toll, not just on those with family commitments but on the
profession as a whole. Lawyers have fewer opportunities for the community involve-
ment, public service, and personal enrichment that build professional judgment and
sustain a socially responsible culture. Even when measured in more narrow eco-
nomic terms, current workplace priorities yield short-term profits at the expense of
long-term gains. Employers who allow flexible and reduced schedules typically find
increases in efficiency, morale, recruitment, and retention.!5 The inadequacy of such
opportunities in legal practice, together with the escalation of “normal® working
hours, also carries a substantial cost. Overwork is a leading cause of lawyers’ job dis-
satisfaction, and their exceptionally high rates of stress, depression, and substance
abuse.!6 Such personal problems are, in turn, a primary cause of neglect, incompe-
tence, and related performance problems.!7

The preoccupation with profit and billable hours contributes to other troubling
conduct, particularly on matters involving legal fees. As Chief Justice Rehnquist has
observed, if practitioners are expected to meet current billing requirements, “there
are bound to be temptations to exaggerate the hours put in."1® These temptations
have fostered a range of abuses, reflecting everything from flagrant fraud and “cre-
ative timekeeping” to intentional inefficiency. The frequency of such abuses is diffi-
cult to gauge and police because it is often impossible to verify whether certain tasks
are necessary and whether they require, or actually consume, the time charged for
completing them. However, 40 percent of surveyed lawyers acknowledge that some
of their work is influenced by a desire to bill additional hours, and auditors find
questionable practices in about a quarter to a third of the bills that they review.!?
Such practices include inflating hours, overstaffing cases, performing unnecessary
work, or double billing multiple clients for the same task. Under an hourly billing
system, the temptation is to leave no stone unturned as long as lawyers can charge by
the stone. In a few egregious cases, personal expenditures have been recast as litiga-
tion expenses: dry cleaning for a toupee, or running shoes labeled “ground trans-
portation.”20 Such examples, together with the high cost of routine legal services,
have fueled public skepticism about the fairness of lawyers’ fees. Fewer than 5 per-
cent of Americans believe that they get good value for the price of legal services.2!

Although corporate clients have become more adept at monitoring and com-
paring prices, some abuses remain difficult to detect, Unsophisticated one-shot pur-
chasers are especially vulnerable. Many of these individuals lack adequate informa-
tion to assess the reasonableness of charges for nonroutine services. And in most
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dassacﬁonliﬁgaﬁommindividudphinﬁﬁ'wﬂlhavesufﬁdeminanﬁmwchal,-
lenge attomeys’ fees. Nor will any one clse. As Susan Koniak’s and George Coben’s
essay in this volume makes clear, opposing parties may agree to unduly generous
mmpensaﬁonformumdifitmbstznﬁaﬂyreduwmnediafonhedas&”pya-
burdened trial courts often are reluctant to second guess such settlement provisions
if the effect will be to prolong time-consuming litigation.

This absence of oversight creates obvious potential for abuse, particularly
inconﬁngentfeemformiddk-andbwq-imomediepu.theonlymyw fi-
nance litigation is generally through contingency agreements. These arrangements
givecoumdashamofanymovay,mdnopaymmtiftbecauisumuwsfdél—
though such fee agreements are a crucial means of providing access to legal assis-
tance, they often present conflicts of interest. Attorneys gencrally would like the
highest possible return on their work; clients would like the highest possible recov-

. ery. For most claims of low or modest value, lawyers want a quick settiement. It fre-

quently does not pay to prepare a case thoroughly and hold out for the best terms
available for the client. Conversely, in high-stakes cases, once lawyers have invested
substantial time, they may have more to gain from gambling for a large recovery than
clients with inadequate incomes and immediate needs.2? )

A related problem is that a lawyer’s return bears no necessary relationship to the
amount of work performed or to the risk actually assumed. In many cases where lia-
bility is clear and damages are substantial, the standard one-third recovery will pro-
vide a windfall for the attorney. If defendants make an early settlement offer, plain-
tiffs’ lawyers can end up with huge fees for minimal services, In some widely
publicized cases, the amount of work actually done was so insignificant that it would
amonnttoanhourlymtebctweenSZ0.000andS35.000.“lntbeory,dimtsancha!-
kngeoonﬁngencyamngunmﬁthatyicldunmwmbleﬁe&lnpxxﬁa.&whx'db
viduals do so. because litigation is expensive and judges have been unreceptive.
Courts lack the capacity to monitor even a small fraction of the approximately on¢
million new contingent-fee cases filed each year.2s .

'ﬁhlﬁldguahohcktheabiﬁtyorincﬁnaﬁonminsuxccﬂecﬁveupm
in other contexts, particularly in criminal cases involving appointed counsel for in-
digent defendants.26 Yet the economic conditions of practice for these lawyers work
against adequate trial preparation. Most cases are handled cither by grossly under-
staffed public defenders or by private practitioners who receive minimal flat fees o:
low hourly rates. Compensation generally is capped at wholly unrealistic levels, of
ten a $1,000 or under for felony cases. Thorough preparation is a quick route to fi:
nancial ruin.?? Defendants who hire their own counsel do not necessarily fare bet:
tu.Mostofdmeindividuakhaveinmmjustwcrthcpovmyﬁneandunn?
aﬁordmbsﬂnﬁdhgalapm%rhwymwiauychargeaﬂatfee.payabkx}
advance, which creates obvious disincentives forcn:nsivcwork.'l‘hescecono‘m{-
oondiﬁomhelpmuntfonhchighﬁtqmcyofplabugaiminindigenxcrm.n
nal defense. About 90 percent of defendants plead guilty, and in the large majorit



8 Ethics in Practice

of these cases counsel have interviewed no prosecution witnesses and filed no de-
fense motions.28

These are not, however, the cases that attract media attention. The result is a
wide gap between public perception and daily practice. Most Americans believe that
the justice system coddles criminals and that lawyers routinely get their clients off on
technicalities. In the courtrooms that the public sees, zealous advocacy is the norm.
O.]. Simpson’s lawyers left no angle unexplored. But their reputations were on view
and their client could afford to pay. Neither is true in the vast majority of criminal
cases. For many defendants, it is better to be rich and guilty than poor and innocent.

Yet seldom are judges with already unmanageable caseloads willing to oversee
counsels’ performance. In one representative survey, courts rejected 99 percent of
claims alleging ineffective assistance of counsel.?? The extent of judicial tolerance is
well illustrated by a Texas murder case, in which a defense lawyer fell asleep several
times during witnesses’ testimony and spent only five to seven hours preparing for
trial. In rejecting claims of ineffective representation, the judge declared that “[t}he
Constitution says that everyone is entitled to an attorney of their choice. But the
Constitution does not say that the lawyer has to be awake30

Nor does the Constitution say that the poor are entitled to any legal assistance
for civil matters. In the absence of explicit guarantees, or adequate government fund-
ing for poverty law programs, over four-fifths of the legal needs of the poor remain
unmet.*! Many middle-income Americans also are priced out of the market for serv-
ices. An estimated one-third of their personal legal problems are not addressed and
many collective concerns go unremedied.32 Less than one percent of the nation’s
lawyers are engaged in full-time public interest practice, and the resources to pursue
legal issues of broad social importance fall far short.33 Not only do a vast array of
needs lack any representation, but others are ineffectively addressed because the par-
ties cannot afford the necessary assistance. Equal access to justice is what we enshrine
on courthouse doors, not what we institutionalize in practice.

These inadequacies in legal services pose ethical issues for lawyers on both an
individual and collective level. What are lawyers’ responsibilities when they person-

ally confront situations in which important interests are inadequately represented? -

And what are lawyers’ responsibilities when they design rules for the profession in a
world of unequal representation? Prevailing adversarial structures have worked
against ethically satisfying responses. A system that Ppresupposes equal, zealous repre-
sentation of opposing interests copes poorly in a world of unequal resources, infor-
mation, and incentives.

The Structure of an Adversarial System

The central premise of the American legal system is adversarial; it assumes that the
pursuit of truth and protection of rights are best achieved through partisan presen-
tations of competing interests. Under this framework, the basic obligation of Ameri-
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can lawyers is to advance their clients’ objectives “zealously within the bounds of the
law™3¢ According to the Preamble of the Model Rules of Professional Conduct,
“when an opposing party is well represented, a lawyer can be a zealous advocate on
behalf of a client and at the same time assume that justice is being done.”3

There are a number of difficulties with this assumption. The first is that it
equates procedural and substantive justice. Whatever emerges from the dlash of par-
tisan adversaries is presumed to be just. But even if both parties are well represented,
the result may be inequitable because the underlying law or process is flawed.
Wealth, power, and prejudice can skew legistative and legal outcomes. Decision mak-
ers may lack access to relevant information; single-interest groups may exercise
undue influence over governing laws; unconscious race or gender bias may compro-
mise trial judgments; and formal rules may be under- or overinclusive because the
costs of fine tuning are too great. Moreover, the assumption that lawyers’ role is sim-
ply to advance their clients’ interests misdescribes a central aspect of the professional
relationship. As William Simon'’s essay in this volume makes clear, attorneys’ presen-
tation of information and options inevitably helps shape clients’ objectives.

Other defenses of zealous advocacy rest on equally questionable assumptions.
The claim that adversarial clashes are the best means of determining truth is not self-
evident or supported by any empirical evidence. Why should we suppose that the
fairest possible outcomes will emerge from two adversaries arguing as unfairly as
possible from opposing sides? It is not intuitively obvious that self-interested advo-
cacy will yield more accurate accounts than disinterested exploration, particularly
when the advocates have unequal information and resources. The vast majority of
countries do not have an adversarial structure; they rely primarily on judges or in-
vestigating magistrates, not partisan advocates, to develop a case.36 Nor do lawyers
generally rely on adversarial methods outside of the courtroom; they do not hire
competitive investigators.

An equally fandamental difficulty follows from a qualification that bar ethical
codes acknowledge but do not adequately address. For situations when an opposing
party is not “well represented,” the Model Rules Preamble offers neither guidance
nor reassurance. Yet, as noted above, unequal access to justice is the rule not the ex-
ception in the American legal system. In a society that tolerates vast inequalities in
wealth and costly litigation procedures, it is likely that in law, as in life, the “haves
come out ahead.”3” Among bar leaders, the usual “solution to this problem is not to
impose on counsel the burden of representing interests other than those of his client,
but rather to take appropriate steps to insure that all interests are effectively repre-
sented.”# How that representation can realistically be achieved and financed is a
matter conveniently overlooked.

Prevailing ethical rules also fail adequately to address the structural incentives
and strategic opportunities that undermine the search for truth. Although bar rheto-
ric casts lawyers as “officers of the court” with a “special responsibility for the quality
of justice,” that role in practice is highly limited.3® Apart from prohibitions on mis-
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conduct such as fraud, perjury, and knowing use of false testimony, which are appli-
cable to all citizens, ethical codes impose few concrete obligations concerning the
pursuit of truth. For example, attorneys may present evidence that they reasonably
believe (but do not know) is false; they may withhold material information; they
may pursue strategies primarily designed to impose expense and delay as long as that
is not their only purpose; and they may mislead opponents or decision makers
through selective presentation of facts and artful coaching of witnesses.#® As Geof-
frey Hazard notes, the adversary system in practice is less a search for truth than an
exercise in theater, in which lawyers present clients in their “forensic best,” and vic-
tory, not veracity, is the ultimate goal.+!

Similar problems arise with the bar’s traditional rights-based justifications for
zealous advocacy. Such justifications implicitly assume that any legal interest de-
serves protection. This assumption confuses legal and moral rights. Some conduct
that is socially indefensible is technically legal, either because it is too costly or diffi-
cult to prohibit, or because decision-making bodies are uninformed or compro-
mised by special interests. An ethic of undivided client loyalty has encouraged
lawyers’ assistance in some of the most socially costly enterprises in recent memory:
the distribution of asbestos and Dalkon Shields; the suppression of health informa-
tion about cigarettes; and the financially irresponsible ventures of savings and loan
associations. 42

To justify zealous advocacy in such contexts requires selective suspension of the
moral principle at issue. If protecting individual rights is the preeminent value, why
should the rights of clients trump everyone else’s? Yet under bar ethical codes and
prevailing practices, the interests of third parties barely figure. As a practical matter,
this difference in treatment makes perfect sense. Clients are, after all, the ones foot-
ing the bill for advocates’ services. But from a moral standpoint, such selective con-
cern often is impossible to justify, particularly when the client is an organization. A
corporation’s “right” to maximize profits through unsafe but imperfectly regulated
methods can hardly take ethical precedence over a consumer’s or employee’s right to
be free from reasonably avoidable risks. Moreover, an attorney’s refusal to assist legal
but morally dubious conduct does not necessarily compromise individual rights.
Unless the lawyer is the last in town, his or her refusal to provide representation will
not foreclose client choices. It may simply prompt clients to rethink the ethical con-
sequences of their conduct or incur the costs of finding alternative counsel.

The over-valuation of client interests is especially unsettling on issues of confi-
dentiality. The ABA's Model Rules, like its earlier Model Code, prohibit lawyers from
revealing confidential information except under highly limited circumstances. The
Model Rules do not require disclosure of confidential information except where nec-
essary to prevent fraud on a tribunal. Nor do the Rules even permitsuch disclosure to
prevent noncriminal but life-threatening acts or to avert massive economic in-
juries.#> Although a growing number of states have expanded the circumstances in
which disdlosure is permissible, few have adopted any broad mandatory provisions.
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It bears note that the most widespread and longstanding exception to confidentiality
obligations is for lawyers attempting to defend their own conduct or to collect un-
paid fees.+4 .

From the profession’s perspective, these rules make sense. They give lawyers
maximum scope to protect their own interests and those of paying clients. From the
public’s perspective, however, it is not self-evident why attorneys have the right to re-
veal anything to collect a bill but not the responsibility to prevent far more signifi-
cant injuries. Bar ethical rules have, for example, authorized withholding informa-
tion that would exonerate a wrongfully convicted defendant facing execution or that
would reveal substantial health or product safety risks.4> Nothing in the bar’s tradi-
tional defense of confidentiality offers adequate justification for such practices.

The most common rationale for confidentiality protections parallels the most
common rationale for the adversary system. The argument is that legal represen-
tation is essential to protect individual rights, and that effective representation de-
pends on dlients’ willingness to trust their lawyers with confidential information.
This claim is not without force, but it fails to justify the scope of current confiden-
tiality protections. Concerns about individual rights cannot explain why confiden-
tiality principles should shield organizational misconduct. Nor do such concerns ex-
plain why the rights of clients should always take precedence over the rights of
innocent third parties, particularly where health, safety, or financial livelihood are at
risk. The exceptions to current confidentiality obligations are equally hard to justify.
If less self-interested decision makers were responsible for formulating the rules, it
seems highly unlikely we would end up with the current version. Would any group
other than judges require disclosure to prevent a fraud on a court but not to save a
life? Would anyone outside the bar permit disclosures to help lawyers collect a mod-
est fee but not to prevent a massive health or financial disaster? Indeed, in one of the
only comparative surveys on point, over four-fifths of nonlawyers believed that
lawyers should disclose confidential product safety information, while three-quarters
of lawyers indicated they would not make such disclosures under current rules.*

Attorneys generally claim that unless they can promise confidentiality, clients
would withhold relevant information. But current rules are riddied with exceptions
and indeterminacies that few clients comprehend. It is by no means clear that adding
some further limitations would frequently foreclose attorneys’ access to crucial facts.
In one New York study, about two-thirds of clients reported giving information to
their lawyers that they would still have given without a guarantee of confidentiality.4?
Even individuals who might want to withhold compromising information may be
unable to do so either because their lawyer will have other sources for the informa-
tion, or because their need for informed legal assistance will outweigh the risks of
disclosure. Historical, cross-cultural, and cross-professional data make clear that
practitioners have long provided assistance on confidential matters without the

sweeping freedom from disclosure obligations that the American bar has now ob-
tained. Businesses routinely channeled compromising information to attorneys be-
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fore courts recognized a corporate privilege. And many individuals are reasonably
candid with accountants, financial advisers, private investigators, and similar practi-
tioners who cannot promise protection from disclosure obligations.+8

Both in theory and in practice, the bar's traditional defenses of adversarial prac-
tices fall far short. The premium placed on dlient interests, however economically
convenient for the profession, poses substantial costs for society. Current norms of-
fer ample opportunities to evade, exhaust, and exploit opponents. The result s a jus-
ﬁccsystemthattoooftenﬁﬂstodc]jvcrjusﬁceasmostparﬁcipantspercciveit.
Three-quarters of Americans believe that litigation costs too much and takes too
long; 90 percent believe that wealthy litigants have unfair advantages.+? The prob-
lems are especially pronounced in large cases, where pretrial discovery abuses remain
common.> All too often, the pursuit of truth is waylaid by the “antics with seman-
tics” that current rules have failed to control 51

In the long run, the profession as well as the public pays a price for such con-
duct. As Robert Gordon’s essay makes clear, the legal system is a common good that
cannot function effectively in the face of unrestrained partisanship. Failure to ob-
serve basic principles of honesty and fairness erodes the procedural frameworks and
cultural values on which the justice system depends.2 Excessively adversarial ideolo-
gies and institutions also have constrained the profession’s capacities in problem
solving. Carrie Menkel-Meadow’s essay identifies the inadequacies of partisan
principles in preserving relationships, providing remedial flexibility, expressing com-
munity values, and enabling party participation.53

Yet these inadequacies are readily overlooked by a profession that has come to
see adversarial advocacy as an end in itself. The result is what David Luban describes
as a “corruption of judgment ”5+ Lawyers' rationalizations for minor abuses and in-
justices create a climate in which serious ethical lapses no longer appear serious.
Over time, deception and delay, inequalities in access and outcomes, come to seem

like inevitable byproducts of adversarial processes. If they are a problem, they are

someone else’s problem. Judges and clients blame lawyers; lawyers blame clients,
judges, and other lawyers. A constant refrain in studies of adversarial misconduct is
that it is always “the other fella's fault”ss

G. K Chesterton observed that abuses in the legal system ardse not because indi-
viduals were “wicked” or “stupid;” but rather because they had “gotten used to it"s6
The problem is compounded when those same individuals are responsible for their
own regulation.

The Structure of Professional Regulation

Leaders of the organized bar have long asserted that their organization is not, after
all, “the same sort of thing as a retail grocers’ association.”s? If they are right, it is for
the wrong reasons. Lawyers no less than grocers are motivated by parochial concerns.
What distinguishes professionals is their ability to repackage occupational interests
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assodemlimpemﬁve&TheAmeﬁmnbarmainsfarmoreconuolwuiuownmgu-
lation than any other occupational group. This freedom from external oversight too
often serves the profession’s interests at the expense of the public's.

The self-regarding tendencies of self-regulating processes are, however, matters
thatthebudkaetdyombok&Ratha.thcpm&ssionhaslongimiﬂadMi(sreg—
ulation should remain under professional control. Courts have asserted inherent au-
thoﬁtytoregtﬂatcdnpncﬁaofhwandhzveddcgawdmnchofthatpowctto'thc
organized bar. According to the Preamble of the ABA's Model Rules, self-regulation
“helps maintain the profession’s independence from government domination. An in-
dependent legal profession is an important force in preserving government under
law, for abuse of legal authority is more readily challenged by a profession whose
members are not dependent on government for the right to practice.# Although
this argument has considerable force, it cannot justify current regulatory structures.
Protecting the bar from state control serves important values, but total professional
autonomy and government domination are not the only alternatives. Many coun-
tries with an independent bar have more public acoountablhtythanthedmcrmn
kgalpmfessionandhminvolvedmonnonhwyminduovmightpmces&Unhkc
regulatory bodies in these countries, the ABA CommmwnsthztdmﬁedtheCode
andtthoddeda,awdlasthc“Ethiazooo'(bmmissionwmidcdnguviswns
have been composed almost exclusively of lawyers.s

Thisbiisinﬂmdnfdngphaseisexmbatedbyanﬁﬁuﬁonpmccssinwhkh
onlythebarisenﬁdedmvotc.ﬂthoughﬁnalappmvalmwithsmtsuprfme
counjudgcs,thcyare,byuainingmdtempmmmnmunbmohhfpwfcsufm.
sympathedcmitsinteratgmdo&mdcpmdmtonisgoodwﬂlfonharmn
and support. Such a decision-making framework is hardly conducive to a disinter-
ested accommodation of the interests at stake. Nothing in the history of the bar’s

. awnseltlreguhﬁonsuggemthathwyaammmptﬁomdunanmlhumnun-

dencymwcferprivateovcrpubﬁcendsandwlouumiﬁvitywinwestsaodds

with their own. )
Panofthepmblemisumndvision.Withoutdonbt.mmlawymand)udgg

involvedinbarngtﬂaﬁonmcommiuedtoimpmvingthcsystcminwmchthzy

. workWhatisopentodoubtiSWhethcrabodyofmladmﬁed,appmved,andad-

ministemdsolclybytheprofessionisthemostcffecﬁvcwayofralizingthatcom—

. miunenLNommerhowwcuintenﬁoncd.hwymreguh(inghwymmnmtaape

the economic, psychological, and political constraints of their position. Those con-
straints compromise both the content and enforcement of ethical standards.
Barladenhavelongprodaimedthatthcprimarypurpouofrcguhﬁonisto
protect the public. In fact, the debates over ethical standards make clear that on
manyissmtheovaﬁdingpurposehasbeentopmteathepmfesﬁonﬁomthcpub-
H&hwym'wncamaboutﬁabﬂitymdiennmdthixdparﬁeshavedomimtoddc—
hmowadvomcywnﬁdcnﬁaﬁtxwmpﬂmandfee&mmhhasb_emw
codify the minimum requirements that a highly self-interested constituency is pre-
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pared to see enforced in disciplinary or malpractice proceedings. In response to
practitioners’ objections, the Model Rules drafting commission dropped provisions
requiring disclosure of material facts or information necessary to prevent imminent
risks of life or substantial bodily harm. Also deleted were provisions mandating writ-
ten fee agreements, cost-effective services, and fairness and candor in negotiating be-
havior, as well as prohibitions on drafting unconscionable clauses and Pprocuring un-
conscionable results.s0

The bar similarly has resisted proposals, including some from its own expert
commissions, designed to increase public access to legal services. Opposition from
lawyers has repeatedly blocked proposed requirements of even minimal contribu-
tions of pro bono services.6! Bar objections also prompted ABA leadership to bury a
report by its Commission on Nonlawyer Practice. The report’s hardly radical recom-
mendation was that states reconsider their sweeping prohibitions on lay competition
in light of consumers’ interest in obtaining affordable services as well as protection
from unqualified or unethical providers.6? Despite the vast range of unmet legal
needs among low- and middle-income consumers, the organized bar has resisted
such recommendations. It has also blocked Proposals to license nonlawyer special-
ists, to permit greater competition from already licensed groups like accountants or
real estate brokers, and to provide substantial courthouse assistance to pro se liti-
gants.3 Although the profession has long insisted that its concern is consumer pro-
tection and that the “fight to stop (nonlawyer practice] is the public’s fight,” the pub-
lic itself has remained notably unsupportive of the campaign.6¢ On the rare
occasions when their views have been solicited, Americans have rated the perform-
ance of lay providers of routine services higher than lawyers and have overwhelm-
* ingly agreed that many legal tasks could be completed as effectively and less expen-

specialists here and abroad similarly suggests that consumers would benefit from less
Testrictive rules on lay practice.s6

They would also benefit from more adequate disciplinary and malpractice

structures. “Too slow, too secret, too soft, and too self regulated”—that is how the -

public views the discipline system, according to a prominent 1992 ABA commission
report. As the commission also acknowledged, much of this popular criticism is “jus-
tified and accurate”s? Similar acknowledgments have surfaced in virtually every
major study that the bar has undertaken. Yet all of those studies have recommended
that the profession retain control over the regulatory process. In one particularly
striking survey, only 20 percent of lawyers believed that the disciplinary system did a
good job, but some 90 percent believed that the bar should continue to conduct dis-
ciplinary activities.s8

In justifying this continued authority, bar leaders have emphasized the impor-
tance of insuring that “those individuals | - . who pass judgment on attorney con-
duct be knowledgeable regarding the practice of law.”63 But in fact, the disciplinary
complaint processes proceed on preciscly the opposite basis. They rely almost exclu-
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sively on clients as a source of information about ethical violations. Those with the
most knowledge concerning practice standards—lawyers and judges—rarely report
misconduct. And ethical rules requiring attorneys to make such reports are almost
never enforced.7¢ '

This failure to disclose misconduct reflects a combination of social, psychologi-
cal, and economic factors. Part of the problem involves the difficulty that Geoffrey
Hmrd’sessaydsaibwmanykgdfthiamndards,ﬁkcothuethkdpﬁndples,
are formulated in broad abstract terms. How they apply in particular cases is often
difficult to determine. What constitutes an “incompetent™ performance or “m-
sonable” fee are highly fact-specific questions, and lawyers usually have no incent'tve
to acquire the relevant information. Disciplinary structures reflect what economists
view as classic free-rider/common action-problems. Attorneys who report miscon-
duct benefit society and the profession as a whole, but seldom gain any personal
advantage. )

As a consequence, bar agencies depend almost exclusively on complaints from
cﬁm&,alongwithfdonyconvicﬁons,asabasisfordisdpﬁncihacs?uxwue
highly inadequate. Clients frequently lack sufficient information or incentives to file
gﬁevance&Somefomsofaﬂomcymisconduct.mchasdiswveryabusgbemﬁt
clients; other violations are difficult to detect or prove, Bar disciplinary agencies dis-
miss about 90 percent of complaints without investigation because the facts allcged
do not establish probable cause or fall outside agency jurisdiction.”! Grievances in-
volving neglect, “mere” negligence, or fee disputes generally are exciuded on the
ground that disciplinary agencies lack adequate resources and other remedies are
available through malpractice suits or alternative bar-sponsored arbitration pro-
cesses.”2 However, malpractice litigation is too expensive for most of these matters.
Seldomdoaitmakesenummeunhssthcconductiscgmgious,thedamagesm

. substantial, and the lawyer has malpractice insurance. Over a third of the bar does

not. Nor do most states offer alternative dispute-resolution programs to resolve
minor grievances. The programs that are available almost always are voluntary, and
clients most in need of assistance seldom find their attorneys willing to cooperate.”
Aﬁrth«pmblminvolvestheimd:quacyofmcﬁons.lcssthaaneuemof
complaints result in public discipline such as reprimands, suspensions, or di.sbu-
ment.” Although some grievances clearly are without basis, and reflect dissatisfac-

. tion with outcomes rather than deficiencies in attorney performance, the infre-

quency of significant sanctions also reflects fundamental problems in the regulau.)ry
proca&Mostdisdpﬁmryagendesmunderﬁmdcdandundasﬂﬁed”Tomymg
degrees, these agencies depend on good relations with the profession, which controls
their budget and monitors their performance. Manyofthzjudgesandba.rladm
who regulate the regulators have a “there but for the grace of God go I” attitude to-
ward all but the most serious misconduct.

Similar problems arise with malpractice litigation as a remedy for incompetent
or unethical conduct. Despite the recent growth in daims, a large number of valid
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grievances are never filed because the stakes are insufficient or the attorney has no
malpractice insurance and it is seldom worthwhile to sue uninsured lawyers. About
half of the claims that are filed fail to satisfy the profession’s highly demanding stan-
dards of proof.76 To obtain any remedy, plaintiffs must show not only that their
lawyers’ performance fell below prevailing practices, but also that it was the sole
cause of quantifiable damages. That burden generally requires a trial within a trial;
claimants need to establish that but for the lawyer’s malpractice, they would have
been successful in the matter on which they sought legal assistance. For criminal
matters, barriers to recovery are even higher and usually insurmountable: clients
must prove that they actually were innocent of the crime charged and that their at-
torney’s inadequate performance was responsibie for their conviction.”” In many ju-
risdictions, not even violations of bar ethical rules are sufficient to establish malprac-
tice. The rules themselves emphasize that they are not intended to define standards
for civil liability, and some courts have excluded evidence of noncompliance.”8

Malpractice case law also imposes undue limits on who can recover for viola-
tions of professional standards. The bar has long resisted extending liability to non-
clients, and courts have usually agreed. Litigants typically cannot recover for dishon-
est or abusive conduct by their opponents’ lawyer on the theory that concern about
such remedies might interfere with zealous advocacy. Similar reasoning in some ju-
risdictions has served to deny third-party claims by buyers or investors who reason-
ably relied on attorneys negligent misrepresentations. These decisions hold lawyers
to lower standards than used-car dealers.7?

Long-standing inadequacies in bar regulatory frameworks argue for a more ac-
countable alternative. If, as the profession insists, its ultimate objective is protecting
the public, then the public should have a greater role in the process. No occupational
group can make unbiased judgments on matters where its own status and livelihood
are so directly at issue.

Alternative Frameworks

Bar discussions of the “crisis of professionalism® generally vacillate between sweep-
ing descriptions of the problem and dispiritingly ineffectual proposals to address it.
That mismatch is not entirely surprising. Lawyers as a group are diverse, divided, and
anything but disinterested on matters affecting self-regulation. The politics of pro-
fessional reform make it easier to lament lost ideals than to invite the cost and con-
flict involved in institutionalizing them. But more could be accomplished if a greater
number of lawyers, individually and collectively, addressed the structural sources of
the ethical problems they confront.

An obvious place to start is the economic conditions of practice. The tension be-
tween profit and professionalism is too self-evident to overlook, but also too uncom-
fortable to acknowledge fully. The result has been various strategies of confession
and avoidance. So, for example, the ABA’s Commission on Professionalism framed
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the central question: “Has our profession abandened principle for profit, profession-
alism for commercialism?” The answer, it turned out, “cannot be a simple yes or
no. 8 The commission’s report acknowledged that economic pressures were com-
promising ethical values. But, like other professionalism initiatives, its impact has
been largely symbolic and its efforts to “rekindle” a sense of social responsibility
through education and exhortation have fallen far short.

Significant progress will require more fundamental changes in the conditions of
practice. Most of the necessary reforms follow directly from the diagnosis set forth
above. Lawyers’ working environments should aim to foster a decent quality of life, a
basic equality of opportunity, and a commitment to social justice. Such environ-
ments will require realistic billable-hour requirements and adequate accommoda-
tions for those with significant family and pro bono commitments. Part-time sched-
ules should be plausible options, and public service should be rewarded in practice
as well as principle. Although such reforms are not without short-term costs, the
long-term gains are likely to be considerably greater. More humane and flexible
schedules yield improvements in job satisfaction, morale, recruitment, retention,
and efficiency.8! And pro bono service provides opportunities not only for personal
fulfillment but also for valuable training, contacts, and recognition.82

If these benefits are as substantial as recent research suggests, the question then
becomes why so many legal workplaces have failed to respond. Why have lawyers so
often opted for short-term profits at the expense of broader values? At least part of
the explanation may lie in the widespread tendency to overvalue money in compari-
son with other workplace characteristics that are in fact more likely to yield enduring
satisfaction. People generally believe that 25 percent more income would signifi-
cantly increase their happiness and that more money is the change in circumstance
that would most improve the quality of their lives.®3 They are gencrally wrong. As a
wide array of research makes clear, people quickly adjust to higher earnings and their
expectations and desires increase accordingly.34 At attorneys’ income levels, the
cliche is correct: money does not buy happiness. The priority that many lawyers and
law firms attach to salaries compromises other goals that are more central to fulfill-
ment, such as time for families and friends, and choice of work that is morally and
intellectually satisfying.

A related problem is that individuals who fail to find such meaning in their legal

" practice often feel a sense of deprivation that fucls heightened financial demands. At-

torneys working too hard on matters they care too little about have greater needs to
live well outside work. Patterns of compensatory consumption can then become self-
perpetuating. As lawyers become accustomed to high incomes, luxuries become ne-
cessities and relative salaries become ways of keeping score. The problem is com-
pounded by surveys that rank law firms based only on profit, and by the difficulties
of gaining consensus within any particular firm about the relative importance of
other values. Since almost everyone gives high priority to money, it can displace
goals on which preferences are more divided.
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Changing these priorities is no easy task, but some modest progress may be pos-
sible through better information. Few law school curricula or continuing legal edu-
cation programs address issues of workplace structure and career satisfaction, and
few efforts have been made to rate employers on values other than profitability. If
more comparative data were available on quality of life and pro bono issues, it might
provide significant leverage for reform.

Lawyers and legal employers could also be rated along other ethical dimensions.
For example, information could be centrally compiled and published on matters
such as disciplinary violations, malpractice judgments, and judicial sanctions for dis-
covery abuse. Bar leaders and regulatory bodies could work together to develop best
practice standards on ethical issues and procedures for certifying compliance. These
standards could include educational Pprograms, practice guidelines, oversight com-
mittees, mentoring strategies, and reporting channels. Voluntary bar associations in
Particular substantive fields could also adopt heightened ethical requirements. Orga-
nizations such as the American Academy of Matrimonial Lawyers, and the ABA Tax
Section already have developed more specific and morally demanding codes than the
Prevailing Model Rules.85 Lawyers’ willingness to comply with such codes and to
meet best practice standards could serve as a reputational signal for clients, courts,
and colleagues. Analogous approaches have had modest positive effects in other con-
texts where organizations have been evaluated on ethical dimensions, such as com-
Pliance with environmental standards or international bribery and sweatshop prohi-
bitions. Developing reputational rewards and sanctions for the legal profession could
Push in similar, socially responsible directions.

A further set of reforms should focus on adversarial institutions and ideologies.
A more ethically satisfying framework would build on one central premise: lawyers
should accept personal moral responsibility for the consequences of their profes-
sional actions. Attorneys’ conduct should be justifiable under consistent, disinter-
ested, and generalizable ethical principles. These principles can, of course, recognize
the distinctive needs of lawyers’ occupational role. Morally responsible decision
making always takes into account the context in which a person acts. The extent of
attorneys’ responsibilities for client conduct would depend on theijr knowledge, in-
volvement, and influence, as well as on the significance of values at stake, So, for ex-
ample, the importance of Protecting free speech for unpopular causes or fair trials
for criminal defendants may justify zealous representation despite other costs. But
such cases should not set the standard for partisanship in cases where no such prin-
ciples are at stake.

Unlike the bar’s prevailing approach, this alternative framework would require
lawyers to assess their conduct in light of all the societal interests at issue in particu-
lar practice contexts. An advocate could not simply retreat into some fixed concep-
tion of role that denies personal accountability for public consequences or that un-
duly privileges the interests of lawyers and clients. Nor should attorneys invoke some
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idealized model of adversarial and legislative processes to justify zealous advocacy.
Rather, they must assess their actions against a realistic backdrop in which wealth,
power, and information are unequally distributed, not all interests are adequately
represented, and most matters never will reach a neutral tribunal, Client trust and
confidentiality are entitled to weight, but they must be balanced against other
equally important concerns. Lawyers also have responsibility to prevent unnecessary
harmtothirdparﬁu,topmmotcajustandcffocﬁvclcgalsysmandtorespectcore
values such as honesty, fairness, and good faith on which that system depends. “What
if everyone did that?” should become a common check on adversarial excesses. At-
torneys need to consider the cumulative impact of their individual decisions on the
effectiveness of legal processes.

Bar leaders often object that these responsibilities are too vague to serve as the
basisforanethicdcode,orthatlawycrsbave no special right or expertise to deter-
mine what justice requires. But these objections are highly selective. We routinely ask
judges, juries, and prosecutors to pursue “justice” or to determine “fairness,” and we
impose significant penalties on businesses for not acting in “good faith” Lawyers
charge substantial fees for interpreting such requirements. The interpretative process
is no different when lawyers’ own actions are involved. Attorneys should consider the
justice of their actions, not because they have special moral expertise, but because
they deserve no special moral exemption.

Under this alternative framework, lawyers’ ethical responsibilities should extend
notonlytothccasesthatthcyacccptandthemmgiesthattbeypursue,bmalsoto
the structure of the justice system. As architects of ethical codes and legal proce-
dures, lawyers should help to develop a range of “appropriate dispute resolution
processes” that can respond to the particular individual and socictal intcmsts. at
stake.86 For many controversies, it may be possible to craft structures in which
money matters less and the merits matter more than is currently the case. The adver-
sary system is not an endinitselfandthcbarshouldtakealeadcrship role in devel-
oping more cost-effective alternatives.

A final cluster of reforms should focus on bar regulatory structures. Increasing
the public accountability of professional oversight should be a key priority. The de-
sign of an adequate system does, however, present special challenges. Political control
of regulatory processes does not guarantee public protection. Legislatively created

* oversight agencies often suffer from the same problems of understaffing, underfund-

ing, delays, and capture by regulated groups as bar authorities.8? And governmental
control of regulatory structures pose risks of retaliation against lawyers representing
unpopular causes. Yet some progress is likely through frameworks that balance con-
cerns for both public accountability and professional independence. One promising
proposal by a California task force would have created a regulatory commission sub-
ject to state supreme court control but independent of the organized bar. That com-
mission would have included both lawyers and nonlawyers with expertise in con-
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sumer protection; some members would have been chosen by the legislature, some
by the governor, and others by the judiciary.88 Such structural reforms could pro-
duce a more responsive system than the prevailing one.

However these accountability issues are resolved, fundamental changes are es-
sential on other fronts. First, disciplinary agencies need more information about
misconduct. One obvious strategy is to enforce rules requiring lawyers to report
ethical violations by other lawyers. lllinois, the only state that has attempted to do so,
has seen a dramatic increase in such reports after its supreme court suspended an at-
torney for failing to disclose fraud by his client’s previous lawyer.8% Bar agencies also
could take more proactive steps to identify disciplinary violations. For example, en-
forcement officials should initiate investigations based on judicial findings of mal-
practice, overcharging, and discovery abuse.% Disciplinary agencies could also en-
courage reports from clients by publicizing complaint processes, helping parties file
grievances, and requiring attorneys to distribute a “consumer bill of rights” includ-
ing information about remedial options. :

A related set of reforms should focus on improving responses to reported mis-
conduct. Bar disciplinary systems need significantly more professional staff, investiga-
tory resources, and remedial options. Only a few jurisdictions allow permanent dis-
barment, no matter how serious the offense, or authorize discipline for law firms as
well as individual lawyers. Such sanctions should be universally available. Firms
should be liable where responsibility for misconduct is broadly shared and reflects

failures to provide adequate education, supervision, reporting channels, or remedial

responses.”! Malpractice standards also should be strengthened and all attorneys
should be required to carry liability insurance. Remedies should be available for viola-
tions of bar ethical rules and for performance that does not conform to reasonable
persons’ expectations. 92

Courts and administrative agencies also should become more involved in en-
forcing ethical standards. The judiciary should have expanded responsibilities and
resources to monitor the litigation misconduct, fee-related abuses, and ineffective
representation noted earlier. Government agencies should play a more active role as
employers, purchasers, and regulators. Agencies can demand a higher standard of
conduct than bar disciplinary rules require, both for their own employees and for
private practitioners who provide government-subsidized legal services. Further ef-
forts should also be made along the lines developed by the Securities and Exchange
Commission and the Office of Thrift Supervision to hold lawyers accountable for fa-
cilitating client fraud.?3

Finally, more attention should focus on increasing access to justice. Obvious
strategies include more procedural simplifications, additional pro bono and govern-
ment-subsidized services, and greater reliance on qualified nonlawyer providers. Al-
though the organized bar needs to play a central role in these reform efforts, deci-
sions about lay competition should not rest with those whose status and income is so
directly at risk.
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This is not a modest agenda, and significant progress will require sustained cfforts
on the part of both the profession and the public. These efforts should start with law
schools. Although ABA accreditation standards require schools to offer instruction in
professional responsibility, the vast majority satisfy their obligation with a single
mandatory course that focuses on bar disciplinary codes. Too often, the result is “legal
ethics without the ethics.”¢ Students learn what the codes require but lack founda-
tions for critical analysis. Topics like access to justice, the quality of professional life, or
the limits of bar regulation generally receive inadequate attention. Most students get
too little theory and too little practice; classroom discussions are too far removed from
real life contexts and too uninformed by insights from other disciplines, other profes-
sions, and other cultures. Few schools require pro bono service or make systematic ef-
forts to integrate legal ethics into the core curricula. This minimalist approach to pro-
fessional responsibility marginalizes its significance. Educational priorities are
apparent in subtexts as well as texts. What the core curriculum leaves unsaid sends a
powerful message that no single course can counteract.

-Research on ethics in practice has been similarly neglected. On many key issues,
our knowledge base is embarrassingly thin. We know too little about strategies that
might prevent misconduct or improve regulatory processes. Despite an enormous
expenditure of effort on drafting and redrafting ethical rules, little attention has fo-
cused on how those rules play out in practice. Do differences in state confidentiality
rules significantly affect lawyer-client communication or protections for third par-
ties? What efforts by courts and disciplinary agencies have been most effective in
controlling discovery abuse? We also know too little about how to educate and enlist
the public on a plausible reform strategy. Lawyer bashing is in ample supply but
thoughtful critiques and constructive proposals are not.

Any adequate reform agenda will require a clearer understanding of lawyers’
ethical problems and the tradeoffs involved in addressing them. Professional respon-
sibility is an evolving ideal in which both the profession and the public have a com-
mon stake. The challenge is for these constituencies to work together toward stan-
dards that can be justified in principle and reinforced in practice. That agenda does
not scem unduly idealistic. On matters of public interest not involving their own
regulation, lawyers have been crucial in bridging the gap between ideals and institu-
tions. By turning similar energies inward, the bar may narrow the distance between
ethical aspirations and daily practices.
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