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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

Belore Viscoust SiMounps, Lorp Oaksty, LorD TUCKER AND
Mr. L. M. D. pe SiLva

MAHARAJ KRISHAN BHANDARI, Appcllant
V.
THE ARVOCATES COMMITTEE. Respondens
Privy Council Appzal No. 39 of 1955
Advocate—Professional misconduct—Functions of Appellate Court-—Standard of
proof —Kenya Advocates Ordinance, 1949, sections 9 (1) (). (9 () (i) (ii) (1ii),
10 (3)y and 15 (1) and (2).
This was an appeal from the decision of the Court of Appeal in Civil Appcal

No. 29 of 1955, 22 EAC.A. 260, dismissing the appellant’s appeal from the
finding by the Supremc Court that he had teen guilty of professional misconduct.

It was submutted that as the Advocates Commitice was not a Courlt
cmpowered to arrive at any delermination or give any judgment, but only to
report if a prima facie case had been made out, the Court of Appeal was wrong
in dcaling with the matter as if it were a case of concurrent findings of fact by
two lower Courts. Alternatively even if the principle of concurrent findings applicd
there was in this case no cvidence to stupport a finding of concealment. It was
further submitted rhat the Court of Appeal had laid down an erroneous standard
of proof for such a case as this.

Held (11-10-560.—(1) Although this case did not come literally within ihe weil-known rulc
with regard to the functons of an appceltate Court where there are cancurient findings of
fact by subordinate Courts, all the reasons for the ruic applied with cqual or even greaten
force to cases where professional domestic tribunals are established for investigaling and
finding the facts in cascs of alleged misconduct by members of their own profession. The
words “prima facie case™ in section 9 () (i) of the Advocates Ordinunce did not hasve
the cffcct of assimilating the funcuons of the Advocates Committee o those  of
Cammitting Magistrates or of in any way rclieving them of the duty of determining the
facts, and it was clear that the Committee in fact so acted.

(2) Thee wis ampie cvidence to suppost the decision of the Supieme Court.

o (1) With regard 10 the onus of proof the Court of Appeal had said: “We agree than
V7 moovery allpgation af professional misconduct invalving an clement of deccit or moral
turpsitide a high aandard of proof is calied for. and we cannot envisage any bady of
professional men sitting 1n judgment an a colleague who would be content to condemn
on o omiere kalance of probabilitics . This secined to their Lordships an adequate description
ol the duty of a trthunal such as the Advocates Committee and there was no reason (o
think thar ather the Committee ve the Supromg Court applicd any fewer standard of

proof
Appeal donmissal.
NuU cases.

JupGsent (dehivered by Lorp Tuckrr).—The appellant is an advocate and
partner in the firm of Bhandart & Bhandar practising in Nairobi. He was found
gutlty of professional misconduct by the Supreme Court of Kenya on considera-
tton of a report and findings by the Advocates Committee, a bady established
by the Advocates Ordinance for the purpose. inter alia. of considering and report-
ing upon charges of misconduct against advocates. His appeal to the Court of
Appeal for Eastern Africa was dismissed and he now appcals by special leave
of that Court to Her Majesty in Council.
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The facts and circumstances giving rise to the charge against the appellant
made to the Committee by the Acting Registrar of the Supreme Court as a result
of a memorandum by Mr. Justice Hooper are very fully set out in the report of
the Committee and in the judgment of the Supreme Court and it will suffice for
present purposes to give them in outline and to refer later to the more essential

details.

[n the month of June, 1954, the appellant’s firm, during his absence on
holiday in England, filed a declaratory suit No. 675 of 1954 in the Supreme
Court of Kenya against the Attorney-General and the Principal Immigration
Officer on behalf of Mrs. Shantaben w/o J. K. Patel and her husband Mr.
J. K. Patel secking a declaration that Mrs Shantaben was not a prohibited
immigrant within the meaning of section 5 of the Immigration (Control) Ordin-
ance, 1948, and that her presence in the Colony was lawful under a Valid
Temporary Employment Pass still current and unrevoked and consequently shez
was not subject to a Deportation Order made by the Acting Governor under

section 9 of the said Ordinance.

On his return from England the appellant conducted this suit before His
Honour Acting Justice Cram. It was dismissed on 18th November, 1954. The
learned Judge held that the suit which was brought under the Petitions of Right
Ordinance. was incompetent and must be dismissed, but hc added that he
proposed to do what both partics apparently desired, ie., to consider the case
on its merits, the Crown “mistakenly, or otherwise. having waived all objections
to procedure”. He held that the Temporary Employment Pass relied upon the
plaintiff dated Gth November, 1951, had expired by course of law on her failure
to observe her statutory duty in July, 1953, to report to the Immigration Officer
that she had left thc employment for which the pass had been issued, and that
thereafter her presence in the Colony was unlawful and consequently the deporta-
tion order dated 10th April. 1954, vulidly made. He embodied a declaration

to this cffect in his judgment.

It should perhaps here be stated that on leaving her employment in July,
1953, Mrs. Shantaben had married Mr. Patel, a permanent resident in the Colony,
and he had thercupon applied on her behall 1o the Immigration Officer for a
Dependant Pass. On 24th October, 1953, the application appears to have been
approved by the Immigration Ofticer but this decision was rescinded on Sth
November, 1953, and no Depandant Pass was ever issued. Nothing turns on this.

On 29th November, 1954, the appellant gave notice of appeal from the
judgment of Acting Justice Cram. On the same day Mrs. Shantaben swore an
aMdavit, which had teen drafted for her by the appellant, in support of 4 notice
of motion for a writ of certiorari to quash the deportation order or alternatively
for mandamus to the Immigration Officer to issue a Dependant Pass. This was
the procedure which Acting Justice Cram had suggested in that part of his
judgment which was dealing solely with the precedural aspect as being in his
view appropriate.

This affidavit, drafted by the appellant, contained no mention of the pro-
cecdings before Acting Justice Cram or of the notice of appeal from his judgmer t,
but contained the following statements:-—

“I entered Kenya Colony on {6th July, 1951, on a Vahd Temporary
Employment Pass No. 3146 dated 7-5-51 . . . which said pass 1s still vahd
ancl current and has been valid and current at all material times. The said
pass has yet not been cancelled. I enclose the said Temporary Employment
Pass and is marked ‘A"
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After reference to the Decportation Order of 10th April, 1954, the affidavit

in paragraph 10 stated:—
“I am informed by my advocates and I verily belicve that the said order
is not valid as I am ncither a prohibited immigrant nor my presence in the

Colony is unlawful.”

On 8th December, 1954, the appellant appeared before Mr. Justice Hooper in
chambers to apply for a rule nisi when a question was raised as to whether or
not service of the affidavit and notice of motion on the Attorney-General and
the Immigration Officer was required and the matter stood over. Later in the
day the appellant was informed that the application was ex partec and service
not required and he attended again on 10th December.

The course of the subsequent proccedings is contained in a memorandum
and a supplementary memorandum by Mr. Justice Hooper which formed the
basis of the charge against the appellant before the Advocatcs Committee. It
was agreed at the outset of the procecdings that the facts stated in these memo-
randa were correct and that the learned Judge was not required to attend and
give evidence subject, however, to the exclusion from the memoranda of any

expressions of opinion or inferences.

The agreed facts as appearing in these memoranda are as follows: —

On 10th December before the appellant appeared before him the Judge had
read the papers attached to the notice of motion and the affidavit sworn by
Mrs. Shantaben and discovered it was false in that it stated that the Employment
Pass attached to the application was still current and valid. (The pass show:d
on its face that it was only valid for three years from the date of entry and
therefore expired on 16th July, 1954.) When the appellant appcared before the
Judge his attention was drawn to this and he stated it was a mistake and he
would file a supplementary affidavit to correct it. The Judge asked how it was
that Mrs. Shantaben was still in the Colony since the date of the Deportation
Order. The appellant stated that if the application was adjourned he would
produce correspondcnce in his posscssion on this point.

On 14th December a supplementary affidavit was sworn by Mrs. Shantaben.
It stated that although the Temporary Employment Pass had expircd on 16th
July, 1954, it was valid and current at the date of the Dcportation Order which
was the material time for the purposes of the application. It cxpressed regret for
the mistake and stated that the othcr statements in the aflidavit were true to
the best of her knowledge and belicf. Paragraph 4 of the supplementary affidavit

was as follows:—

“4. 1 made representation through my advocates to His Exccllency the
Governor against the making of the Deportation Order as stated in para-
graph 9 of my said aflidavit and to the best of my knowledge and belicf
His Exccllency agreed to suspend the operation of the said Deportation
Order to allow mec to institute proccedings in this honourable Court to

establish my right to stay in the Colony.”

There was still no mention of the proccedings before Acting Justice Cram
and the nolice of appeal from his judgment therein.

On 15th December the appellant appcarcd again before Mr. Justice Mooper
when he explaincd that hc had been unable to find any correspondence on the
matter but stated that if the Judge scnt for the file in Civil Lase 675/54 he would
find the whole of the papers relating to the attitude adopted by the Governor in
respect of the Deportation Order. The application was accordingly further
adjourned until 17th December. Meanwhile the Judge sent for the file wherein
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he found and perused the judgment of Acting Justice Cram and his declaration
with regard to the invalidity of the Temporary Employment Pass and the validity
of the Deportation Order, as well as the notice of appeal therefrom dated 29th
November, 195-.

On 17th December the Judge asked the appellint for his explanation of
these matters. The appellant stated that it was u genuine mistake and he had

not intended to mislead.

In his further memorandum, which was dated 20th December, 1954,
Mr. Justice Hooper stated that on his first appearance (which seems to relate to
{0th December) the appellant mentioned incidentally a long judgment of Cram, J.,
saying Cram, J., had told him or ruled that cerliorari or mandamus was the
correct procedure. The Judge told him he had no time to read the judgment then.
He was quite prepared at that time to accept his word in respect of this matter.
He added that the appellant never at any time dircctly or indirectly told him
that Cram, J., had proceeded with the consent of the parties to give judgment
in the matter; had ruled against him on all points; that he intended to appeal
against the judgment; and had in fact already filed his notice of appeal. He further
stated that on 17th December he asked the appellant who had drafted the
affidavit of 29th November. He replied that he supposed one of his clerks had.
He then asked him whether it was not true that he had drafted it himself. The
appellant then replied "“Yes, I suppose I must have done so™. The learned Judge
then informed him he would strike out the motion and record his reasons for

so doing.

These memoranda were exhibited to an affidavit by the Acting Registrar
in support of his application to the Advocates Committee that the appellant
be required to answer the allegations contained in the said aflidavit.

The relevant provisions of the Advocates Ordinance, 1949, are as follows : —

“Section 9 (1). Any application—

(b) by any person to strike the name of an advocate off the Roll, or
to require an advocate to answer allegations contained in an
afhdavit;

shall be made to and heard by the Committee in accordance with rules made
under the next succeeding section; Provided that where, in the opinion of
the Committee an application under paragraph (b) of this sub-section does
not disclose any prima facie case, the Committce may refuse such application
without requiring the advocate to whom the application relates to answer the
allegations and without hearing the applicant;

(3) On the hearing of an application under paragraph () of sub-section
(1) of this secton—

(i) the Committee shall give the advocate whose conduct 1s the subject
matter of the application an opportunity to appear before i, and
shall furnish him with a copy of any aflidavit made 1 support of
the apphlication, and shall give him an opportunity of 1nspeching
any other relevant document not less than scven days before the
date fixed for the hearing;

(it) the Committee on the termination of the hearing shall embody therr
findings in the form of a report to the Court which shall be signed
and filed with the Registrar, and shall be open to inspection by the
advocute 1o whom the application relates and his advocate (it any)
and also by the applicant, but shall not be open to public inspcction;
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(iii) if the Committec is of the opinion that a prima facic case for the
the application. or 3 prima facie case of any misconduct on the
part of the advocate charged, has been made out, it shall lay a
signed copy of the report before the Court, together with the
evidence taken and the documents put in evidence at the hearing.

10. (3) The hearing of an application under scction 9 of this Ordinance
shall for the purpose of Chapter XI of the Penal Codc be deemed to be a
judicial proceeding.

I5. (1) The Court, after considering the cvidence taken by the Committee
and the report and having hcard the advocate for the Committee and the
advocate to whom the application relates or his advocate, and after taking
any further evidence, if it thinks fit to do so, may admonish the advocate
to whom the application relates or may make any such order as (o removing
or striking his name from the Roll, as to suspending him from practice, as to
payment by him of any fine not exceeding ten thousand shillings. as to the
payment ty any person of costs and ctherwisc in relation to the case as it
may think fit.

(2) Any person aggricved by a decision or the order of the Court under
this scction may, within 30 days of such decision or order, appcal therefrom
to the Court of Appcal for Eastern Africa.”

The application was duly considered by the Advocates Committee under the
above provisions on 29th and 31st January, 1955. The Committec consisted ¢ f
Mr. John Whyatt, Q.C., Attorney-General (Chairman), Mr. Griflith-Jones, Q.C.,
Solicitor-General, Mr. Mangat, Q.C.. and Mr. Sarabjee. :

The applicant and the present appellant were both represented by counsel.

The case for the applicant consisted of the affidavi of the applicant together
with the memoranda and other documents exhibited ihereto., He also gave
evidence producing all the relevant documents and records relating to the Civil
Casc No. 675 of 1954 and the application for the rule nisi.

For the appcllant an affidavit sworn by him on 12th Jannary, 1955, was put
in and he gave oral evidence supplementing the same and was cross-examined
by counsel for the applicant and questioned by members of the Committee. In
his affidavit the appellant explained the misstatement in the affidavit with regard
to the cxpiration of the pass by the efMluxion of time by saying that he honestly
thought that at the material date the time limit had not expired whercas the
pass which was cxhibited to the aflidavit showed the contrary which he had not
observed. This aspect of the case, viz., the expiry by cfMuxion of time. was not
eventually relied upon in the case against the appellant.

He further stated that he at all times honestly believed that he could pursuce
his reriedy by way of rule nisioin addition to appealing against the judgment of
Acting Justice Cram and notwithstanding that judgment. He further stated that
thiat until Mr. Justice Hooper sternly questioned him on 17th December he was
never given an opportunity to bring the facts before him as he had not by then been
heard on the merits. He said it was always his intentian to refer so far as wuas
necessary to the proceedings and judgment in Civil Case No. 675 of 1954 and to
satisfv the Judge that in spite of that case he was entitled to onc or other of
the writs he was asking for. He said that al no stage of the proccedings did
he intended to hide or not disclose the fact that there had been previous
proceedings.

The evidence of the appellant before the Committee covers just over 17 pages
of the record in the present appeal.
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