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manufaoturlns clothes and p”ob@rty dovelopers resrectively. The/

( IN THE COURT OF AFPFEAL
' ’ AT_NAIRCEL

Coram: Cockar _tuli_& Akiwuni, _JJ1.A.)

CIVIL_ARFELL_KO.. 53 _GF_ 1803
PETWEEN

KING WOOLEN MILLS LTD ftormerly known as
MANCHESTER QUTFITTERS SUITING DIVISION LTD) .... 1g =T APPELLANT

‘GALOT INDUSTRIES LTD. .. .... e ... 2ZND APPELLANT
- | AND |
'M/5 KAPLAN % STRATON AIVOCATRES ._....... . . RESPONDENT

(Appeal from tLhe raling and cprdsp 2f the High Court of
Kenya at  Nairobi  (Mr. Justice Fhields) dated 25th

Febrvary., 1393.'

in
H.C.C.Z. NG. 279 GF 199
L YR L]

JULGUENT. O MULL-J.5.

The'appellants.,-the HancheQ£er » utfltter* bujting Ltd ang

alot Industr 2&. are  limited llabilttv ccmpan1eq inﬁorporatec

and registered"in Kenya and narrying on the busjinesses of

former iz a *nb"xdtary .mmpauy cf the latter hereinafter
collectively r~f~t"en to a3 "the btorrowers" where the context so

requires. Th* respondents  zre s priminent firm of advocates

practicing Jaw in Kenya and based in Nairobi.
The 1:t appél];nt negotiated succezsfully a  loan from the
Standard Merchant PBank Ltd, (The London 2ank), through the East

Africa Acceptances Ltd: another company  incorporated  in Kenya,

(The Anceptances). to the tune of 1.2 million Deutsche Marks and



1.03 million'Swias Francs, ; The 1loan was guaranteed by
Acceptances Ltd. hereinafter cellectively referred to as
lenders" where the content =zo requres, The names of the e
appellant aﬁd' the Acceptances appear to have changed but nothin

turns on this,

The respondents were initially retained toe act for th

London Baﬁk and the Accepténces during the negotiations and
- preparation of the Ioan'agreement and éecurityAdocuments,
‘, Tﬁeﬁlst épbeilant wrpteffd.the 'résbondent§ on 9th October

1981, as follows:-—

"M/S Kaplan ¢4 Stratton,
Advocates < :
- P.O. Box 40111

NAIROEI

ATTN: MR. J.M. KIBUCHL ~ .

b‘_GéntIéhén,:ﬂ

We  have’ negotiated  a medium term loan for Shs.12.00
million, ' from Standard Chartered Bank, (Merchant
Banking Division), through East African Acceptances
Ltd, Nairobi. . i :

The loan is secured against an unconditioned guarantee
from East African Acceptances Ltd (ERA) . In turn we
have agreed to a first legal charae on our property at
Athi River, and a Debenture on the Assets of the
company in favour of Eazst African Acceptances Ltd.

‘The loan documents from Stindard Chartered PBRank have

' now been received by East African Acceptances and they
will shortly be instructing their advocates to draw up
the legal charge and debenture. As Ynu are aware, the
property in question. is Plot No. 2, of the land at Athi
River.  ESince the main title and Sub-titles are under
registration, we would request "you to confirm to East
African Acceptances Ltd, as under.

‘1._.,Thaﬁ you are 'atting on our behalf through



Galot 1Industries Ltd, in  the matter of
( transfer end registration of titlezs this
picce of land.

2 That you would be issuing a professional
undertaking to surrender the tit le pertaining
to plot 2, to East African fcceptances, upon
receipt of ths= sam2, S0 as tg reqlster the
legal charge as mentioned above,

Through this letter, w2 request vou to issue fhe letter
of undertaking, €0 that we could obtain the
dxsbursement of loan at the Earl1ﬂst.

Wﬂ understand that vour firm would ‘also be  acting on
behalf of East Afrlcan Arrceptances Ltd, and the 1pan
documentation beina forwarded by  them for leqgal
opinion. We would vory much appreciate, if you could
clear the documents on our behalf slso and advice us

accurdlngly.

Your= falthfully
HANCHESTER QUTFITTERS QUITING DIVISIDN LIMITED

SIGNED

!T.R.»Laxman
. SECRETARY"

This {iéffer cdgsfitﬁted’»the requeét by t@e 15t appellant
that the'respﬁhdents d; acf for' them in Clearing the 1loan and
securlty documents as well as adv151ng +hﬂm acéordingly. The ist
appellant fec91ved a copv.nf thev letter frnm» ‘the respondents to

informiny them  that the respondents were acting

the Acceptahces
. N

for . the 2nd appellant in 'ccnnection- with the purchase of
properties, one of- which u;= to be offered to the Acceptances as
security for thc loan tn the 15t appellant company and that the
respondents would hold the Deed Flan, whEn released, to the Order

of the Acceptances. Az this letter is alep relevant in the

negotiations, 7 reproduce it's contents hereynder:-

P
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:Yours faith?ully, 

()

l“Easﬁ African éﬁceptahces‘Ltd;,
Stanbank House,
NAIROET

Dear Sirs,

GALQOT INDUSTRIES LTD.
=~ FURCHASE OF L.R. NOS, 1337 AND 1338/2

We represent Galot Industries Ltd. in connection with
the purchases of the.above mentioned Properties, When
the transfers of the Properties, uhjeh have  peen
presented at the (ang Oftfice, are  complete, 4 sub-
division scheme which has already been approved by the

Commissionervof Lands, will be implemented,resulting in
thirty sub-divisions of which one will pe offered to
You as security for * a lpan in the name of Manchester
Outfitteis'Suiting _DiVisipn_Limited.' We confirm that

when all - the formalities have been finalised, ang the
Deed Plan for the sub-division designated-L.R. No.

12847/1 isg released by the Director of Survey, we shall}
hold the same tg Your order, S R

wev'fundefstand' that: 'ypuv‘will be instructing.'us

'séparately in connection with the completion of 4 Legal

KAFLAN & STRATON .

. S:GNED

J.M. KIBUCH]

c.c. Manchester'outfitters'Suitinq

Division Limited,

JMK/mb"

“




"Messrs Kaplan % Straton
Queensway House,

Kaunda Street,

NAIROEI

(Your Ref: JMK/23577)

Dear Sirs,

MANCHESTER OUTFITTERS SUITING DIVISION

We write with reference to your letter dated 16th
October, 1981, and our earlier telephone conversation
with Mr. Keith and confirm as follows: -

s That you will approve on behalf of Standard
Chartered Merchant Eank the Loan Agreement
referred to in the letter of ist October,
1981, B I
. o y

2. You will .approve on our behalf the guarantee

' to.be issued by us to Standard Chartered
Merchant Rank, London and confirm Exchange
Control approval thereof. :

. To act on er' behalf in ﬁhe'breparation of
all Assets Debenture to be issued to us by
Manchester Outfitters Suiting Division.. ‘

4., To prepare a Legal Charge over Flot No. 2 at
Athi River. We observe your remarks that the
factorylwas'apparently ‘being constructed on
Flot - No. i1, . The Company had in fact
confirmed that the construction is- being
carried out on Flot No. 1. We therefore
request you to prepare a Legal Chérge over
the plot or plot being occupied by the
building. ' S ‘

Regarding the guarantee - to be issued by Manchester
Qutfitters we do not think that we shall require any
further tangible security since Manchester Outfitters
is offering adequate security to cover the 1loan.

We enclose herewith a photocopy of Central Bank of
Kenya letter of approval dated 2&th - August, 1981. We
understand that this letter has Since been amended to
cover the remittances of the loan . ang interest without
having to produce evidence of receipt of machinery into
the country in an approved manner. This  was necessary
because our loan was not directly related to the

S
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as follows:-

importation of the machinery,

We assume that the Certificate of Approved Enterprise
has erroneously been issued and we expect the borrower
to obtain  the Correct Certificate of an Approved
Enterprise in accordance with /our advice,

Bank, Londan that they would prefer Kaplan 2 Straton to

-draft a suitable Quarantee and to submit. the text to

them for final . @pproval, Regarding the borrowing
powers of the Company we shall expect you tp Aadvise
them to make the necessary amendments tg the Memarandum
of Articleg of Association to enable the Company to

'bqrrow 4S necessary, "This will pe appropriate since we

have no objection to your acting for Manchester
Outfitters ang ourselves, In the event of an apparent
conflict of interest we. expect you to advise us
actordingly, o ' ' 2 '

We note .Ehat S you require 3 substantial deposit on
account of legal expenseS'related to this transacticn.

" We shall make arrangements tg Pay  this as SDON as you

advice us of the figure.

7Yours'faithfu11y

for: EAST AFRICAN ACCEFTANCES LIMITED

SIGNED = - T -
'GENERAL MANAGER Tl | L

On  the same date, Mr. K.H.w, Keith for the respondents,

wrote to Mr. Mohan Galot, Chairman of the 2nd,appxllant's company

N

"Mohan GalotkEse.,
Chairman,

Galot Industries Ltd.,
F.0. Eox 87387,
NAIROBI . .

Dear Mr, Balot,



‘African Acceptances Limited, 1

. any Resplution
Association,

RE: STANDARD CHARTEFED MERCHANT EANE._ LIMITED
LOAN TO MAMCHESTER DUTFITTERS SUITING DIVISION LINITED

I refer tq my meeting with you of yesterday and as
arranged now enclose a copy of my letter of todays date
to East African Acceptances Limited for your

information and action where necessary.

As you will appreciate, East African Acceptances
Limited and Standard Chartered Merchant Bank Limited
are my principal clients in this particular transaction
and accordingly if at any time it appears that there is
o there may be conflict between yourselves and East
must reserve the right
acting for  them and ask ‘you +to seek

to continue
At the present time however,

independent legal advice.

there does not seem to be any d1ff1culty.

You agreed that yau ‘would evped;te tHe obtaining of the
"sub-divisional land survey Deed Flan, so that the two

sites presently owned by Balot Industries Limited could
be . transferred to Manchester Outfitters Suiting
Division Limited as a matter of urgency. Will you
please also forward to me a copy of the original
Certificate of Incorporation of Manchester Suiting
Division and. Manchester Dutfitters ' Limited together
with further copies of  the Memorandum and Articles of

 Association all certified by yourselves as being true

copies of the originals. If the Companies have passed
amending the Memorandum and Articles of
I also requ1r= certified copzes of those.

1 also'féquire a copy of. the Centratl Bank ‘s approval

which you apparently hold for the borrowing so that I
may ensure that it covers all  matters which require

Exchange Control approval.

Finally, you will recall that I discussed the likely
amount of my Firms fees, which 1 estimate will amount
to £10,000. 0f this I require £5000 to be paid now and
1 look forward to receiving this amount within the next
few days, and the balance  together with the
disbursements or stamp duty ‘etc., should be paid when
the documentation is ready for execution.

I will  let you know as vsoon as I receive further
instructions from East Afrlcan Acceptances Limited with
regard to the necessary revision to the Loan Agreement.

- As requested, I enclose a . further ‘copy of the' Loan

Agreement.



' Yours sincerely,

SIGNED
K-HW. kErTH

———— L

_i ' KHK/as
|
|

ENCL, »

conflrmnd

con:{usion of  the Fespondent
acceptancea to act for the SPpellantg 4SS wel] ]S fap the ¢
Bank and the Acceptances. For the period from 1981; to 193> ti
J respondents SO acteqd fér
<

,.’\ .
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appellants a4s  well as théir Principa)

and the Acceptances) L v
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common 'advocate~
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) v appellant With the
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executed by V
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o EanP dl:bursed the
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.thereto conta1n1ng

“the Recelvers or .

”ipan'te the appellants under the loan agreement.

1 o
In .1989, disputes arose between the appellants and the

Acceptances resulting in an action being filed by the appellants

(H.C.C..C. Suit No 2002 of 1990) against the

in the High Court

Acceptances and their appplnted Receivers, partieulars of which

were pleaded in  an Amnnded plaint containing 9 Paragraphs, a

defence and counter ~claim conta1n1ng 6h paragraphs and a reply
:gﬁ paragraph _ Thls suit is pendlng before
the ngh Court and I will say no more about 1t except that on the
eve ef the resumed hearlng ef tha+ suit, the appellants f11ed the

present su1t from whlch thzs appeal lles.

The appellants '1ns+ituted ~the present su1t against the

-respondents praylng for a declaration that they were not ent;tled

to represent or to act for the Acceptances, the London -Bank‘ and

any, other party "whrth was 1nvolved in the‘

borrewzng transactlon entered into between tne, appellants, the

‘London Bank . and the Acceptances.‘ They alse =eught an 1nJunction

to restrain the respondentsl “from breachlng the terms of the

client/advecate contract ef' retazner-. entered into by 'the

appellants between 1981 and 198;.
The appl1cat10n by way. of chamber summons for an injunction

to restrain the respondentsr from =1s) acting for the Acceptances

and other associated cempanies or ‘persons came “up before_the

superior court (Sh1el(s, J.) who in  his usual shert and.crisp

ruling dxsmxssed the appellants application with costs. Hence

this appealy

o



Mr. Kamau, for the ~appellants filed some ten (10) grounds of

.
aopeal which he argued together. He advanced three Propositions,

namely:

1. AN advocate who acts  for both fhe purchaser
and the seller will be restrained from acting
for the £2ller in any action in  which
validity of 2Ny document is challenged by the
borrower. - ’

-2, The Principles upon - which this court will
upset the decision of the High Court is laid
down by Madan, J. in the United ,Indla
Insurance Co. v E.A. Underwrlters C.A. No. 3g
of 1983,

3. ‘Théf the reepondents havzng drawn ‘the 1loan

agreement, the debenture, the legal charge as
well as ‘the legal opinion and their legal
advice thereof on behalf of the lenders, and

the  appellants are disqualified: from” acting

for the lenders. .and in any subsequent
lltlgatlon or dlspute ar151ng from the same
loan transaction in which the validity of the
loan and security documents are challenged.

Looklng at the grounds of appeal ‘as a whole,'we are’ of the
view that these revolve around the above propos;tian and may be
telescoped in one main ground namely - A ‘ |

The respondents '_haying éccepted to ~act  for both the
appellants and the Acceptances in the loan transactlon between
the appellants and the London BanP and the Acceptances, are they
in breach of. thelr fiduciary relatlonath of client ang advocate
by representing the.lenders in any lltigation arising from the
said loan transaction in_iwhich the>'validity 'of fhe loan and
Security documents‘ are challenged. Fut simply, jis the advocate

who acts for both the borrower and the lender 1n a transaction

disqualifled from acting or- representlng one of the Parties or

"

10
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clients in any subsequent litigation concerning the said

t
transaction? I am of the view that the points raised in the
other grounds of appeal ares incidental thereto

It is not in dispute that the respondents acceptéd and acted
for both the appellants, the London Bank and the Acceptances in
all the transactions involving the loan to the appellants from

the London Bank and the guarantee, the legal charge and the

Debenture in favour of the Acceptances. Mr. Keith of the
respondents’ firm of Advocates was responsible for putting
toge ther the transactiqn; For all intents and purposes, he was

" the vadvocéte for both the borrower 3(the appellants) and fhe

lenders (the London Eank and the Acceptances). The fiduciary
relatlonshxp ~of advocate/client ' existed upon - Hr. Keith's

acceptance ot the retalner from the apbellants. This is quite

clear from his letter ' of 23rd October,_ 1981, to the Chairman of

<N
the 2nd .zu:apt:allr:\nt-A (=upra) -

“As you will appreczate East ~Africa. ACCeptances Ltd.
~and the Standard Chartered Rank Ltd. are my principle
clients in this particular transaction and accordingly
if at any time it appears that there is or there may be
conflict between yourselves and the East Africa
Acceptances Ltdy; [ must reserve the right to continue
acting for them and ask you to seek independent legal
advice. At the present time however, there does not

seem to be any difficulty."

Thus there was a retainer - a contractual relationship
between the appellants and Mr. FKeith on behalf of his firm
whereby he undertook expressly or by implication to fulfil the

appellants _oblinations' in connedtion with the transactions

involvzng the loan from 1981 198~.

11
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- arising subsequently;

rer m—

l Once the'retainer is established, then the generail princip:
is that an advocate should not accept insz structions to act for t
Or more clients where there is a conflict of interests betwee
those clients. Of course there  are exceptions to this geners:
principle. In the instant tase the respondents through Mr. keit

were the advocates for 'their principal clients, the London Ban

and the Acceptances. - They accepted the retainer - from ¢i

appellants although they put 8 caveat that in the event of

CanllCt of 1nterest arlslng between the appellants and thei
pr1nc1pal cllents that they reserved the rlght to continue actin
for thelr prlncipal cllents . and to ask'the appellants_to see}
1ndependent legal advite. However, Mr. Keith saw no conflict of

1nterests at that tlme. although he foresaw such an eventuality:

‘Tne-cetainer' created.a contractual relatlonshlp between the
advocate and the cllent 1rrespective of «whether two or more
cllents are, -1nvolved. f That is ' to say that the relationship
not tripartlte. Each cllent has a separate retalner relatlonship
w1th the common advocate. For example lllE in the instant case,
Mr. Kelth for the respondents having accepted to act for the
appellants, the- borrowers, and the lenders, in putting together
the loan transaction, he hag a duty to the borrower and should
not subsequently act for the lenders to enforce repayment of the
loan because he had obtained relevant !nowledge of the borrower’'g
flnancial positlon\ when actlng for him in connection with the

original loan transaction. In these circumstances, he would take

12 -



consent.

engaglng one common advocate- thls fact alone 15

unfair advantage prejudicial to the borrowers if he so acts for

the lenders becausé of apparent conflict of interests.

The fiduciary relationship created by the retainer between

client and advocate demands that the knowledge acquired by the

advocate while acting for the client be treated as confidential

not be disclosed to anyone else without that client’s

That fiduciary relationship exists even after

and should

conciusion of the matfer for which the retalner was created.

' Thls pr;ncxple applles equally whnre an advocate acts for two or

more clzents in the same transactlon " or SUbJECt matter because
the retainer is specific- between the 1nd1v1dual client and the
There exists no f1duc1ary relatlonshlp between

common. advocate.

the two or more cllents of the common advocate.f Any knowledge

'recexved from each client and their common advocate, althouqh the

'common advocate actlng for two or »more Ellents ,wlll be able to

complete the transactlon speedlly -and sa\e the cllents ewpense by
.for convenlence
only and does not affect the general prlnciple that he should not
so_act or dlvulge thevconfldentlal 1nformat;on received by him
from one client "to_ the ‘other‘ client oc clients without the
consent of the client: in {he retaiher impartihg the confidential
information. The coroilary to thlS cardinal principle is that
the advocate hav1ng SO acted for two or more clients should be
wary to act for one client against the other CllEﬂt or clients in

a subsequent actlon or litigation concerning  the original

transaction or the subject matter —for which he acted for the

13
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clients as their common advocate. The reason for this is not far

{
fetched. The information or krowledge so acguired and which is

confidential by reason of the fiduciary relationship between the
opponent client and the common advocates will plgce the other
client or clients at a disadvantage occasioning prejudice if that
knowledge or information is used against them by the common
advocate in a subsequent litigation - arising from 'the original
i éransacfion.or' subjeCt matfer for which he acted for the clients
as theit cohmon:adyocate. As }éuth thé ;onflict of interest is
appéreht and' the common advocate Should not act for one of his
client ofﬁclieﬁts against ‘thev other client . or clients in a
QUbsequenf' lifigati6n>>érising ffom,fhe original transaction or
'thé.suquctnmattefi' | | |

 I,ém persuaded'td 'adoptkthe ‘ruie as  has emerged¢ since in

" Rukusen vs. Ellis, Munday and Clerk. aéfﬁepqrted in Orderly on

Solicitors 7th Editionipage 70 o '

"A solicitor who has been retained by a client is under
.f an absolute duty not to disclose any information of a
- confidential nature which has come to his knowledge by
 virtue of a retainer, and to exercise the utmost good
faith towards his client not only  for so long as the
retainer lasts but even after the termination of the
retainer, in respect of any information acquired during
the course of and by virtue of the retainer and the
court will restrain the solicitor by injunction from
-any breach 1likely ¢to damnify " the client and award
damages for breach. There is ne general rule
prohibiting a solicitor who has acted for one client in
& matter acting for an ‘opposite party in the same
matter, but where a solicitor owes a duty to a third
party which conflicts his duty to a particular client

he is not relieved of his duty to that client"

In'RAKUSEN  V._ELLISQ YNUNDAYS % 'CLERKE [1912] 1 ch. p.831
COZENS - HARDY M.R. as he then was put = the Principle as
. follows p.835 . - ' ‘ * :

14



absolufe obligation  ang as & general
Principle from disclosing ANY secretg which
are confidently reposed jin him, In that
respect, it does ngt very much differ from
the position of any confidentialbagent who ig
employed by the Principa), But jin the
Present case we have to consider Something
further, It is saig that in,addition to the

before ‘or . after litigation has Commenced,
Cannot act for the- oppositE'party under any
circumstances, and it jg said that' hat is gq

much a genérallrule_ and the 'dénger_is such

'formec'CLignt; but in. my view we must treat

each of the cases, not as 3 matter of form,

not as a matter to be decided on the mere
Proof of a former acting for a client but, as

a _mattec‘*of';substance,'befbre*we allow the
specialAjurisdiction over solicitors:, to be

invoked, - we }muét.ﬂbef'satisfied:~that real

mischief and real Prejudice wi]j in a11 human

Probability, result j¢ his -Solicitor jg

allowed to act.". - - ‘

acted for a client, .he should  never ‘act for  the client ofr
opPponent client inp ai.subsequént' Iitigation 'arising from the
transactionvdr Subject matte, forc whicﬁ he had acted foc the
client, Rukusen had consulted'Muhdayv and no one e]se, 'Clerke

was on Vacatiqn and  kpew 'nothing ’ébout Rukusen’s'consultation

~With Munday. The “solicitors in the firm of Ellis, Munday ang

-

15
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" between 1982 1985.

Vv et Rnlk

Clerke used to act for clients separately without the knowledge

o; thé other sSolicitor. Clerke was a complete stranger to
Rukusen’s communications %o Munday. 1In the special circumstances
of that case, there was no possibility of Clerke disclosing
confi;ential information imparted to Munday by Rukusen. There
was no mischief or probability of- mlSChlef or prejudice ever

ariSinq from ClerPe actinq for the opponent company

Rukusens v. Ellis Munday & Clerk was considered in Re—A

——

Eirm of Solicitors [1992] 1 AlLL E.R. 357, _354. In that case a

firm acted for ASM, Both the firm and ASM received much

confidential information ~from ASA and its subsidiaries whichv

would be pf'Valu= to Hr}'Derby in the main action and that they

v sthld not therefore be permitted to act for Mr. Derby in that

action. The issues raised in the main action were very closely

bdQnd up With the matters being investrgated by ASM and the firm

It was held FarPer. L.J. p.354: .

"1.' There was no general rule. that a firm of
solicitors who . had acted for a former client
could never thereafter act for another client
against the former client, but a firm of
solicitors would not be permitted to act for
an existing client against a former client if
(Fer Farker L.J. and Sir David Croom- Johnson)
a reasonable man with knowledge of the facts
would reasonably anticipate that there was a
danger that information gained while acting
for the former client would be used against
him or (per Stanghton L.J.) there was some
degree of likelihood of mischief, i.e. of the
confidential information imparted by the
former client being used for the . benefit of
the new client. If (Stanghton L.J.
dissenting) there was such & conflict of
“interest it was only in very spec1a1 cases

16 -
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borrowers and the lenders

that the court would consider that a Chinese

i Wall would provide an impregnable barrier

a&gainst © the leatage of confidential

information “ e r e

2 (Stanghton L.J. dissenting) On the facts, a3
reasonable man with knowledge of all the
facts including the measures for a Chinege
Wall proposed to be taken by the firm would,

notwithstanding ‘ those measures, Stlll
consider that if - the firm was allowed to
continue to act for the defendant, there.

the firm when it was acting for AsM might
inadvertently be revealed to the firm‘'s team
who were to - act - for the defendant.
Accordingly, ~the appeal would be dismissed
and the injunction restralnlng the firm from
actlng for the defendant would be continued

The facts in the present case are 51mple. Mr. ,Kelth of the

firm of advocates (the' Respondents) acted for the appellants as

‘between 1981—198” 'or thereabout. He

was to

money from the lenders - the. off—shore Bank through the

Acceptadces.' In all.c\ﬂr. Keith drew up at least Six documents

and adv1sed both hls cllents accordlngly.  It was not in dispute

as evidenced by correspondencev exchanged between the parties

(supra) that contfactual, .fiduciary or retainer relationship

existed between Mr. Keith and the individual clients as their

Common advocate. Thaf'being the case the information imparted to

Mr. Keith by the individual clients was confldentlal. Mr. Keith

owed a duty to his 1nd1v1dua1 cllents not to dlsclose or divulge

any confidential or secret 1nformation lmparted to him in

confidence to anyone else including the other clients in the loan

17 : -
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transaction s, without the consent of the client imparting
confidential'information. There iz np doubt inp my mind the

put together the loan transaction of this magnitude for

il

appellants +tn Qe the loan from the off-shore Bank,
appellants must have furnished much confidentija) informatio
Mr. Keith to convince “the aff-shore REank that they were via

The many 1loan and Security documents which were-hecessary tn

of secrets and confidential "inforhation‘ about themselves
their background. M-, Kamau for the #PPellants submitted t
Mr. Keith had knowledge of the appellants’ “financialtpositi

and vulnerabilities."

L ':Guité;épart from the loan and Security documehtsfwand

correspondeﬁce ‘exchanged: betweenJ the Parties and in particu]

loan and 'Security'documents. ‘Thé’debenture, the loan agreemen
the 1egal charge, tﬁé gﬁarantee and the amendment of ¢

appellant companies’ Memorandunm and Articles of Association, i

exchanged and exécutEQ’ by. the appellants, the lenders and th

Acteptances,‘ Similarly. the ‘letfers exchanged between th,

appellants"and. the respondents (supré) Necessary for the
' , ‘ 4

Preparation of the loan and securijty documents, in themselves may

hbfibé’~confidential because, by,their very nature were necessary

. o ' ' A
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and comhon ihf;rmation to 2ll the parties to enable Mr. Feith tc
cénclude the foan and security documents. Nevertheless, muct
more confidenti%l and secret information must have been imparted
to Mr. Keith by the appellants, The lenders may not have

imparited much confidential information for their desire was to be

satisfied that the appellants’ were viable borrowers and the loan

and securit} documents were watef—tight in their favour. 1 would
imagihé Mr.. Eeitﬁ\ of the Fesﬁondents' firm enquiring from the
appellants of their viability, background and financial standing.
For %inséahcg' I would imaginé Mr. 'Kéith asking whether the
appellant companiés' were solvent 'qr not. Whether they had
bgrrowed from: the 1local banké aﬁd if go whether the loans so
raisggﬂhﬁd»bééh liggidatéd, whether there were pending suits
agaihst fhe vapbellant cohpani&s;‘ the’asséts and liabilities of
the abpéllént' ;ompanies; the Afingnéiéi turn-over of the
aﬁpeliants’ ltompaﬁies’ buéinessés, creditors of the appellant
CDmpénieé, whether'orvnot:;ny of‘the'directbrﬁ of the appellants’
companies has .been declafed baﬁkruﬁt'ér discharéed bankrupt and
so forth. The. questioﬁnai?é may' n6£' be exhaustive. This
information imparted to Mr. FKeith on these and such other
questions is confideﬁtial and setret_bétween the appellants, Mr.
Keith and the respondents and should never be revealed to anyone
else including the lendérS'without the épbellants’ consent. It
was confidential inforhation and secrets of the appellants

imparted to Mr. Keith and the respondents in confidence under

retainer tp "enable Mr. Keith to successfully conclude the loan

19
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transaction. Mr. Keith and the respondents had knowledge of
vital confidential informaticn which would, in all prqbabili
daﬁnify the appellants in the pending suit between the appel
and the Acceptances to which the respondents have‘been actin
intend to act for the Acceptances and their appointed recé
against their former clients, the appellants in the original
transaction.

The réspondeﬁﬁ}é case is based on the.affidavit of . .
in opposition to the'vCEamber Summons dated 2nd FeerarY, b

Mr. Keith admitted that there existed a contract of retaine

,bbthlthe ahpeliants'who also knew the existence of the retec

by the lending London Eank and the Acceptances. As a matte
. ’ v ) ’ 7
practice, Mr. Keith deponed @ that it .is common in Kenya for

advocates instructed by the lending Finénciai Institution or

'tofyact for the bbrrowéfsl for qghyenience of speed, sa
Eosts and lack Df';onflicts wﬁich caﬁhot be ‘reéolved. Accor
to Mf.'gKeith; there has,an egpress terﬁ'é?'%he retainer tﬁa
the eyen£ D¥ any cppfjiEtAafising bétween the appellants and
lending bank o; thé 'Accgptences,‘thé réspondents reserved

right to continuve to act. for the lending bank and

also believed that there was an implied ter:

10

Acceptances. H

the'retainer that all information from all clients would be
available to the other «clients who were parties to the origi
loan transaction, unless the client providing the informat

expressly stipulated that the information was to be k

" confidential from one or more of the other parties. That he

20
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never receivéd- any request that he should treat any information

cbnfidential as against the other clients involved in the

transaction. That no conflict arose during.1981 and 1982 during

preparation of the loan and security documents, That he never

acted for the parties thereafter although he acted for the

Acceptances in the appointment of Receivers and Managers who were
appointed in September, 1990. That at no time did the appellants
complain or objéct to the respondents continuing to act for the

Acceptances until  after +the 'hearihg of the main -suit had

commenced and at no time did the appellants complain about the
Qélidity of the Debenture until the allegation appeared for the

first time in the Re-Amended Plaint.

e Ih.hig‘opininn, Mr. keith deponeq as follows inp Paragraph

I2:

"l verily believe that it would cause a great
. dnjustice to SCFS and the Receivers if they
"were forced to change Advocates in the middle
of  the hearing  as complex’.:as this
particularly  when " the - plaintiffs have
acquiesced in - their.continued representation
by the defendantg for so long and there is no
information in the defendants’ possession of
& confidential nature which it acquired from
the first plaintiff. It will be extremely
difficult, time consuming and costly for
another firm to become fully familiar with
all the details of the case. It may well
necessitate an adjournment which would be
" very lengthy given the commitments of Counsel
and the congestion in  the courts which will
pProbably be made worse by the impending
Election Fetitions. SCFS and the Receivers
are at the moment constrained by an interim
injunction from enforcing their security
‘until the hearing so that it is of the utmost
.importance to them that there is a speedy
hearing", - o
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fnite apért' from the affidavit containing argumentatis
s%atements, the,abové iz pure opirioen of Mr. FKeith and Mr
Deverell who is conducting the defence in the main suit.

Mr. Guram for the respondeqts submitted firstly that ther
was no confidential information imparted to. Mr. FKeith by th
appe{lants and secondly there was no possibility of real mischie
arisihg'if,the respondents are alloﬁed to continue acting agains
their forﬁer client,‘ thg appellants. The thrusf of
respondents' case &8 that tﬁ;re Was no confidentiai information

Pleaded.'in The ™ ﬁe—emendéd-‘Plaint and none can exist in
transéction Qhere the édvocate is acting for two or more cliente
because he owed éii th= ;liénts a duty undervthe retainers. )
| 1 do .ﬁot think . for a ‘moment that it can be argued that nc
&onfiﬁeﬁfiai information - ggrgted  §ecagsé 'thé;‘fésﬁahdents were
acting férjithg éﬁpeliaﬁts, “the lenaiﬂg‘bahk:and‘thé Acceptances
in the :ofiginél,'loéﬁ: transaction. Thé .yek* ﬁﬁétﬁre: of the

contract of ﬁetaihér.impoééd_'a_dﬁty on Mr. Kéifﬁ to trea£ t .
informationlimpakted to him by the apﬁel}énfs>as cénfidéntiai.
It also ihpdsed. ﬁn him an cbligétioh  hof 'fq disclgse such
confidential information .tq' anyeone else including the other
clients iﬁvolved in the transaction without the consent of the
client providing the confidential information in‘ this case the
appellants, - Nof do I think for a moment that it can be argued
that the duty and pbligations"imposed on him as a common advocate

ceased after conclusion of the transaction for which the

retainers were made. Further, the mere delay in raising the

N L
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the transactions

‘grial judge failed to appre

. may have had more con

'198; when they discusSed

point of objection to the respondents continuing acting against

the | appeliants does not defeat or change the duty or the

obligations of the common »advocate imposed on him under the

retainer. Mr. Keith has already admitted that he had discussed

with Mr. Deverrel, and the advocate of the

respondents’ firm.

The learned trial judge refused the injunction sought on the

following lines -~

"] must confess I can envisage nO sort of
‘confidential information disclosed by the
borrowers to his solicitor or his advocate
- that could by beinag disclosed to the lendnr.
would work any mischief to the borrower’s

detrlment"
With greatest respect this was a mxsdlréction. " The learned

ciate that the 1nformat1on under the

retaiher'was‘confiaential ab 1n1t10. Although hé applied the

,pr;nc;ple correctly, he failed to apprecxate that the respondents

-

f1dent1al 1nformatlon. He also-falled to

appreciate that the validity of one of the security documents was

hallenged 1n the main suit and that the .respondents,be1ng the

<N

authors - thereofs knew much’ horéA behind_the documéntS'than is

abparent on the documenté and are bound to use that knowledge at

the trial against the appellants; their former clients.
Mr. Keith admitted in his affidavit (Supra) that he had a

discussion with HMr. Laxman and Mr. Mohan Galot on 25th March,

the Debenture now under challenge tc

provxde additional fac111txes. This discussion Wwas confidential

with the,resUlt that if the respondents are permitted to continue

23
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even inadvertently use that confidential information acquired
l
from the appellants under the retainer during preparation of the

loan agreement and the security documents as well as knowledge of

y
ad

cubsequent events again the =appellants in th2 main suit. The
result will be that the appellaﬁts‘ will not only be confronted
with their own “onfidentigl information but will suffer great
injustice and prejudice during the triai of the main =uit, Mr.
Keith admitted in his affidavit that the defendants in the main
suit will suffer great injustice if they changed advocates at
£his lafev_hour when the main suit is'pending as part-heard. If
‘great injustice is to.be suffered by any pafty, it will be the
appellants who .Have so 'fér engaggd several advocates on several
occasions in an attempf to get one to represent them in this suit
which Mr. Keith describes as "?ohplex;. I am of the view‘that
* the appéllénts will ,suffek »pnédeice;_if the respondents are
allowed to coﬁtiﬁde actiﬁq for“theAdefendanté in the main suit.

I am also sétisfied that it cannot be sgid th;t‘ the respondenfs
will not take unfailr advantagg'of' the confidential informatio ‘
they acquired frohithe appgilaht% during the‘ formation of the
loan tfanéaction to defeat the .appei]ants' case during the

hearing of the main suit. There is & dispute as to the validity
of the Debenture and Mr. Feith admitted”having disclosed what was
discussed between him, Mr. Laxman and Mr. Mohan Galot regarding
the excess ‘facilities provided thereunder. This alone ié a

mischief because the information will now be thrown at the

appellants’ faces in &n attempt to uphold.the validity of the



SN

Debenture. The extent of the confidential information aequired

from the appellants between 1781 - 1970 and which is now in the

possession of the respondents is not known but it is there.

There has been no measures taken to protect disclosure of that

information even by the use of the impregnable barrier of a

Chinese Wall to prevent that confidential information being used

against the appeilants at the trial of the main suit.

Mr. Guram spughtito distinguish the Rukusens case (Supra) on

the facts of this case on the ground that although there was
confidential information, that information was not known by Mr.

Clerke. Hemce refusal of the injunction. He also sought to

distinguish Re. A Firm of Solicitors case 6n the‘ground that the

e

-cenfidehtial information wag; contained in a lbng-letter whose

contents appear in the judgment, hence grant of the'injunction{

In Supasave Retail v Cowards Chance's case, injunction was

granted because no adeguate measures were: taken to prevent

- disclosure of the confideﬁtial information. Mr. Guram submitted

further that if there be breach of the duty and obligations of

the respondents in respect of any disclosure of'confidehtial
information, the appellants’ remedies, other than injunctions,
lay elsewhere. I do not agree. The appellants are perfectly

entitled to take any measures including issuance of an injunction

to stop mischief and prejudice occurring at the trial of the main

suit.
1

1 have considered authorities which were cited by both

counsel and their submissions and have come to the firm

N : e
: 27

{1



conclusion that real Prejudice and resx) mischief are anticipat
if the respondents ars Permitted to art for the Cefendants in t
main suit.

In the result, T would allow this appeal, =gt aside ¢t}
Ruling and orders of the superior court, I wouldg grant an orde
for injunction to restra%n M-, _Eeith and any Partner jip th
respondents’ firm of advocates  frop continuing to act for +h

'defendants in the main suit or  ip any  litigation Or proceeding:

¥

B .
arising from the loan transactions of 1731 - 1232, I would awarc
tosts of - the appesl to the'appellants.v As Cockar and Akiwumi

J.Jd. agrée judgment is hereby entered on the terms I have

pfcposed.

_ _ ' ' A
Dated and delivered at Nairobi thisg [é. day of t)?f%., 1993,

M.G. MULI

- —
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