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[1] Advocate — Ungqualified person — Definition thereof — Failure to hold a current
practising certificate — Appeal filed by unqualified person — Whether the acts of an

ungqualified person are invalid if his client is unaware of such lack of qualification —
Section 9 — Advocates Act (Chapter 16).

Editor’s Summary

Section 9 of the Advocates Act (Chapter 16) Laws of Kenya provides that in
order to qualify to act as an advocate, a person must have been admitted as an
advocate, have his name on the Roll and have in force a practising certificate.
Where an advocate who does not satisfy these conditions signs a memorandum
of appeal, then that memorandum is incompetent and the appeal will be struck
out.

No cases referred to in ruling

Ruling
KWACH, LAKHA AND O’KUBASU JJA: This is an application by the Plaintiff
by way of a notice of motion dated and filed on 26 February 2001 whereby the
Plaintiff seeks to have the appeal filed by the Defendant from the judgment of
the superior court (Ole Keiwua J) given on 30 September 1998, struck out. It is
founded on the ground that the appeal is incompetent having been filed by an
unqualified person. The appeal turns on the correct interpretation and appli-
cation of section 9 of the Advocates Act. Section 9 of the Act (Chapter 16)
Laws of Kenya (as amended) provides:

“Subject to this Act, no person shall be qualified to act as an advocate unless—

" (@) he has been admitted as an advocate; and '

(b) his name is for the time being on the Roll; and
(9 he has in force a practising certificate;

and for the purpose of this Act a practising certificate shall be deemed not to be in

force at any time while he is suspended by virtue of section 27 or by an order under

section 60(4)". _
It is not in dispute that one Anthony Khamat who is the advocate on record
for the Appellant did not hold a practising certificate in the year 2000 in breach
of section 9(9) of the Advocates Act. The appeal herein was filed on 21 June
2000 and the memorandum of appeal was signed by the said Anthony Khamat,
Advocate.
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LonLnu conat ot the .‘.ppizcxnt ipredrs to us 10 te well ?:Oundcd,
mowever, Mr K Creade fCr the Rzspurdent, ’:‘:r?_;ttevj that secacn 9 of the Aq h
should be so construed that the act ofm unguabified person does not render his

acts invalid because of lack of qualification unless the client was aware of such

3 i ion. Apparenty, this submission is based on the common law
loatf 1I(Enogt,lzqnuc?J 1?tciasnsaid thp?l;Z proceedings are not i{“}"ﬂid‘}“dl‘i’?mceqonc litigant
and the opposite party merely by reason of the hag;nzs sfﬁ?wt bemg unquali-
fed, for example for his not having a proper pracusing ceruficate in force.

With respect, We reject this argument. The facts of this case are govcrm?d
clearly by the provisions of the Advocates Act.and not the common law in
England. The provisions of section 9 are unmbxgu9u§ and mandatory §nd the

law do not apply as the jurisdicdon of this Court is to be

inci mmon .
E:mer‘;fi: chc?mformiry with the Constitution and subject thereto, all other
w"rirtcn Laws. Secton 3(1) of the Judicature Act (Chapter 8) reads:

~3(1) The jurisdiction of the High Court, the Coun Qprpca.l and of all subordinate
a cours shall be exercised in conformity with:

F

(a) the Consttudon; . e Ac of pat i
ect thereto, all other written laws, including the Acts of Parliament o
® :;?:;rtﬁte:lr:(;gdom cited in Part X of the Schedule to this Act, modified

b in accordance with Part XX of that Schedule;
() subject thereto and so far as those written laws do nof extend or apply, the
substance of the common law, the doctrines of equity and the statutes of

general applicaton in force in England on the 12 August 1897, and the

procedure and sractice chserved in couns of justice 1n Engiand at that

date;

¢ but the common law, doctrines of equity and statutes of general application shall

apply so far only as the circumstances of Kenya and its inhabitants permit and sub-
ject to such qualifications as those circumstances may render necessary”.

the memorandum of appeal is incompetent having been
titled to appear and conduct any matter in
trike out the appeal with
notice of motion dated

In these circumstances,
signed by an advocate who is not en
d this Court or in any other court. Accordingly, we s
costs thereof to the Applicant including the costs of th>

26 February 2001.
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