[ rIuneT g LIECTIONIC Legal

[awafricd¥cow L ; .
Profile: stegra LawAfrica Services About

Home HomePage Lawafrica
¢ . Edit Profile | Logout | Comments/Questions

Barclays Bank of Kenya Limited v ro : ({) Cg)
. .

Tuesday, May 23

MANI COMMERCIAL COURTS
NJAGI ] ‘
Date of Ruling: 23 April 2004 Case Number: 1736/01
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Cases referred to in ruling:

- Jovenna East Africa Limited v Sylvester Onyando and others, Milimani civil case number
1086 of 2002 '
Miben (K) Limited v Mark Wangai Muchemi t/A Border Services Station and others, Kisumu
High Court civil case number 234 of 2001

Ruling

NJAGI J: Before the 'court is the Defendant’s application dated 30 October 2003. It seeks
orders that the Plaintiff’s suit be dismissed with costs to the Defendant for want of

Respondent raised a preliminary objection touching upon Mr Kajwang’s supporting affidavit.
dated 4 November 2003. :

Mr Njagi submitted that the affidavit was incurably defective on the ground that it did not
comply with the mandatory provisions of section 35(1) read together with section 34 of the
Advocates Act (Chapter 16) of the laws of Kenya. He argued that the affidavit did not bear

number 1086 of 2002 and urged the court to strike out the notice of motion dated 30
October 2003 with costs to the Plaintiff. ‘

. and address. He urged the court to dismiss the objection and hear the substantive
application.

.; Section 35 of the Advocates Act states: &
"(1) Every person who draws or prepares or causes to be drawn or prepared any document
or instrument referred to in section 34(1) shall at the same time endorse or cause to be

endorsed thereon his name and address, or the name and address of the firm of which he is
a partner and any person omitting to do so shall be guilty of an offence and liable to a fine
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ce% five hundred shillings in the Case of an adv

(2) The registrar ... ccept or recognise an

shall refuse to a
to in section 34(1) unless such document or instrument is endorsed in accordance with this

section.”

Section 34(1) itself prohibits any unqualified person from
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y document or instrument referred

document or instrument .., “relating to any other legal proceedings”. Anp affidavit is 3
document relating to legal Proceedings. 1t should therefore comply with the requirements of
section 35(1) as to endorsement with the name angd address of the drawer,

registrars are forbidden to accept such documents for aj purposes. It js élear therefore that
\_ @ failure to endorse ... renders the application fatally defective.” :
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For the Respondent: ) " "
Njagi
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