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~ A House Divided?
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What is the Issue?

The uproar crowning the announcement of the
election of Paul K. Muite as the chairman of the
Law Society of Kenya for 1991-92 serves as an
important lesson - political decay infects every-
thing it touches. For some time, fissures have
been apparent in the LSK body; but just how
deep they were and how intense the acrimonious
sxchange could be has just been revealed. The
ideological camps divide along two lines. One
group argues that the LSK is an apolitical body
and that its mandate is ‘purely’ legal, the other

J side says that the mandate is wider and inclhudes

“ome matters that its rivals term “peitical.” So
‘s, itremains unclear what constitutes a politi-
cal agenda. -

- Ostensibly the controversy arises from the
interpretation (or misinterpretation) of Section
4 of the Law Society of Kenya-Act - especially
subsection (c) and (e). :

* Subsection (c) provides thatoneof the LSK's

| objectives is *o assist the government and the

courts in all matters affecting legislation and the
administration and practice of law in Kenya.”
Under (c) the LSK's other objective is “1o pro-
tect and assist the public in Kenya in all matters,
wuching, ancillary or incidental to the law”
Reasonable people may ask how the mean-
ing of these subsections can be disputed. Yet 1o
define the quarrel simmering in the Law Soci-
ety’s ranks in terms of Section 4’s meaning is to
miss the point. The wrangle is a microcosm of
the wider political crisis. The real issue con-
cerns the role of an independent professional

!gsody in situations of political decline. The
.- ~downward spiral of economic and political decay
._.-«at one can trace in Kenya's institutional life

reveals certain feaiures that help unravel the
ungle in which the LSK finds itself.. Some of
these features include: aninefficient publicserv-

ice bureaucracy straining under the weight of
graft, corruption and nepotism; frequent trans-
gression of legal and constitutional restraints
on power, and the withering of instruments of
public accountability. But although the pic-
ture seems grim, institutional reform is pos-
sible. The quandary is that the politicians and
bureaucrats who should reform the system
stand to lose the 08t

An independent professional body which
objects o current government policies can
sarve an important correctional role. It is at
this level that the LSK factions come to duel.
One group thinks that to stop institutional
decay, fundamerntal rteforms are necessary,
now. To call for institutional reform threatens
the job security of politicians and bureaucrats.
And any call for institutional reform is a
political statement. The second group of
lawyers thinks that the LSK should not call for
reforms, saying that the politicians must be left
t0 address the issue at their own bidding.

" The dispute has little or nothing to do with
the interpretation of Section 4 of the LSK Act.
For example:

- calling for the repeal of the Preservation of
Public Security Act is political (because it
leaves the public officials with no adminis-
trative instrument to contain powerful dis-
senters), -

- calling for the repeal of the Chief’s Author-
ity Actis apolitical.

Each act has roots in colonial Kenya.

The wianglemay have yet anotherside. The
existence of many regulatory mechanisms and
numerous licensing authorities manned orsuper -
vised by thesame public officials whose admin-
istrative inefficiency is in question often deter-
mines a man’s fortune. A lawyer's economic
success could depend on what side he is inter-
preted to be on.

Thus the unfolding szga of the Law Society
of Kenya. This is one interpretation of the
organisation's hidden agenda: unstated but evi-
dent from the acrimonious outpourings of the
last few weeks

The Annual General
Meeting - "' The tip of the

iceberg"

Those that nursed the gloomy hope that the
fracturcd LSK would come outof the AGM kiln
heated and strengthened for the future lost faith

30 mintes after the meeting started. That the
“losers™ of the previous year were the victors
this time round only compounded the matter.

From he word *go’ niischicl was afoot.

Paul Muite - LSK New Chairma
"Rule of law Supreme"

group of lawyers argued that since there
case pending against the Law Society of K«
the organisation was not competent to delib
on matters relating to the elections. Mun
oddlrgmnemsegmed(ofipdsympamywiu
Okwach. Then in the chair, Okwach said 1t
was still unclear whether the immediate for
chairman of the LSK was or was not val
elected. The tacit message was: let us defe
issue until the matter is decisively settled.

The argument has a deceptively attrac
legality, but that did not mask its intention
block the ascendancy to the helm of “rad
lawyers.” Githu Muigai felt that events unf
ing at the meeting hintcd at a hidden ager
Eact:  Mutula Kilonzo was a member
Qjiambo’s council. Fact: Atnoe time durin 2
councils’ meeting - including the one that .
cided to send the ballot papers for the 15
elzction (for 1991 -92ofTicials) - did he rais« |
issue of LSK incompetence to hold an clec:;
during the pendency of the suit. Fact: Ojiamix
tenure had cnded and whatcver the court ¢
cided about the validity of his election would n
affect future LSK business.

After Muigai‘s rcmarks the campai;
Nlagged. At onc time Kilonzo wagedi a lor
crusade not just so that his point would t
conceded but also, in en increasingly hosti
atmosphere, 1o win some members to his side
It was probubly Muigai's remurks that defuce
the superficinl attructiveness of Kilonzo's arg
ment. Even ax the mrgumoent reged, Kokony
Muknlongoln souglt to salvage the siaation. I:
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Japheth Shamalla
"From the civil service to a
commitment in the law"

Willy Mutunga - Vice Chairman
A scholarly life in the law.
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Charles Nvachae
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issues. Describing the previous year's wiangles
as shameful, bad and inconsistent with theregu.-
lations goveming the LSK, Mukere said: “We
should stop being emotional and spproach the
meeting like learned people. Mr Chairman
pleasery to move the meeting along smoothly,"”

He said that he came all the way from
Westem Kenya because he wished 1o participate
in the AGM and to ensure that the discord of the
previous year would not be repeated.

Atthe insistence of Gumba Onywera, one of
those elected to the new council, the chairman
finally put the matter w0 vote. Only Mutula
Kilonzo and David Mereka voted in favour of
postponing the agenda.

Now that the members decisively knew that
the results would be announced, a feverish ex-

citement gripped them. What would transpire? -

Who were the victors?

When theresults were ultimately snnounced
a wave of exultation swept through the sudi-
ence. Later when various members - losers and
winners - exchanged pleasantries, homilies and
gracefully congratulated the new chairman -
Kilonzo stayed apart. . .

The second contentious issue was a motion
byPMWamuoENairobimsupponmtppul
to the government to repeal the notorious Pres-
ervation of Public Security Act. Traditional
arguments against detention law were made.
The gathering took time o hear out former

i Dr John Khaminwa and Mohammed
K Ibrahim, -

Mutula expressed the view that though he
was opposed to detention without trial (in prin-
ciple!) the LSK was not the proper forum to
address the issue.A G Ringera seemed to be of
likemind. Hecalled for astrict separation of law
and morality. -

The motion was carried by an overwhelm-
ing majority. Yet even at this early stage one
could clearly identify the battle fronts. The
dispute was couched in legal terms but its inner
contentiold adifferent stery. Some said that the
new LSK council would be on a permanent
collision course with the govemnment and that
they would not let the council pessist in such a
course. They would like to see the LSK s role as
genuinely “non-partisan”, committed to the in-
terests of the members and no more.

But what if these people themselves Aave a
personal agenda?

A New Agenda for the

Future? .

Muite’s victory had been predicted. Butit was
not clear what sort of council he would work
alongside. A difficult challengs faces the chair-
man who must preside over a fragmented cuun-
cil. Instability and strife in the law socicty's
exccutive body would mar its image and destroy
its effectiveness. It is from the council that the
chairman gets his siength, (His mandate is of
course {rom the membwers),

Fears that the new council nmay tum out o by
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OWnN S10ry: LNE members Of N6 legal ﬁrofuc
wanted & complete change of guard. Of the
council only GBM Kariuki - himself a for;
chairman of the LSK and articulate opponen

the 1986 Constitutional amendment (stripp

the Attorncy General and the Controller :
Auditor General of tenurial Security) - was
elected,

Willy Mutunga was elected vice-chairm
Mutunga is a former University lecturer and |
taught many of the relatively younger memb

of the legal profession. He has distinguis}
himself in making legal education available
the common man and 1o this end is curren
coordinating the Oxford University Press le;
eduction programme,

Other members of the council include Mart
Njoka - without doubt one of Kenya'’s mc
courageous advocates. Shc appears, along wi
Japheth Shamalla, a council member, in the o
going treason case - The Republic versus Koi
Wamwere and four others; Chis:les Nyachae
though he rarely conducts litigious matters |
has come out strongly sgainst unlawful polic
searches and seizures (as were experience: }
those advocates termed controversialsn )
last year), and G. Akhaabi, a well-known Na
robi practitioner. The others are Joseph Vitai
Juma, Ben Mwangi, Robert Gumba Onywe:
andWainaina Kagwe. .. . .
Thisis without doubt a powerful and determine
team. That however isno guarantee of results
alolwilldepcndonsn-mgicpln:ingm
nimble gamesmanship. At a time when publi
oﬂicinlsgeuestywhanwlddmthqneedu
respect constitutional and legal safeguards .
spineless LSK is a liability, not just toits ~

bers but to the country wo. '

A hint to the sort of pressures that the new tear
may encounter in the future has already beer
given. In his inaugural address Muite made
personal appeal to the government 1o registe;
JaramogiOginga Odinga's National Democratic
Party.

The first reaction to this appeal came from
Mutula Kilonzo. Considered pro-esuablis*

in legal circles (though he prefers 1o de._..be
himself as conservative), Kilonzo had alrcady
shown his strong disapproval of apossible Muit
victory even before the results were announccs!
[see separate story). Morcover, the last year ha:
seen Kilonzo take an increasingly vocal rol:
against those advocates perceived to be anti-
cstablishment. Last year's ICJ mecting at the
Safari Park Hotel where he purported 10 give
Gibson Kamau Kuria a dressing dovm is onc
cxample. At the time, heproclaimed : s loyalty
1o the government (a tacit suggestio:.: that th - ;
others were not?) and pointed to kis KANU |
shirt. The exchange became unscemly when it |
turnedout that it was not the ideas presented that
Mutula was disenchanted with but rather with
KamuuKuria. Kilonzo has said that Muite's call
for tho registration of NDP was the LSK chair- |
man’s personal view and that by muking the call I
Muite ubuscd his office.

In this regard, Kilonza is not being candid.
haaat . . . . ses e n -



xprcn his pessonal views, During Kilonzo's

enure of office hoe expressed the personal view
hat detention 1 aw be repesled. If the VOK was

hen a proper forum to call for the ropeal of
ictention law, is itnotself evidontthat the LSK,
icting corporately cannot publicly call for the
cpeal of the samie law,
dutside the lcgal profession tho strongest criti-
iism against Muile’s remark came from the
resident himself. Addressing Nandi leaders at
he Kapsabet County Council Hall, the Presi-
lent said that the introduction of politics into the
SK endangered the administration of justice.
{e cxpre;,ed ‘urp'ise that several ngh Count
udges attended the dinner. The President also
ibjected to actions by the lawyers who passed a
notion asking for the repeal of the Preservation
{ Public Security Act (Detention Law).
“he Minister for Energy Nicholas Biwott called
Auite’s appeal treasonous. Hesaid thatlawyers
ntered politics at their own risk.
“he exchange that followed in the public forum
nly served 10 reveal the different thinking
lw.cummg the legal profession. Those that
{7/ for the resignationof Muite argued thathe
dragging them into politics. His supporters
that he was cxpressing a legitimate legal
pinion and that without allegations of electoral
1alpractice the calls for resignation were mis-
»nceived. The most conspicuous support came
om the council itself, In part it said: '
Thenew counxcil has no wish to be distracted
from the purpose for which it was elected
which include taking all the necessary steps
for the promotion and attainment of the Rule
of law, democracy and Human Rights.
Some of the criticism against the new chair-
an has iended to deflect the issues. In his own
ivice to the Muite group, KenyaTimes editor-
~chief Philip Ochieng is of the view that since
¢ LSK has the statutory objective to advise
wliament which created the organisation, any
marks that question Parliament’s authority to
1 is automatically beyond the society’s man-
ite. Ochieng then came to the following con-
usion
If the creator (of the LSK) is no longer an
“ntity to be listened to, then so are all its
“creation. If Parliament must be dissolved -
as the Muites continue to demand(?) - then
of course, so must the law Society of Kenya,
among other creatures of that house.
iking that ‘logic® to the end, every organ of
le must be dissolved. The conclusion is irre-
stible that the result is a Hobbesian state of
ture. So it is. But then the argunient is
isprudentially faulty. First, it confuses the
>cedural validity of a statute with its substan-
¢ legitimacy. A stawte is prima facie valid
co passcd by Parliament and given presiden-
1 asseni and finally brought into operation by
sminister responsiblo. The substantive legit-
icy of any statute inour country is determinod
‘eference to one question - is it constitutional?
sond, thu argument fails to recognise that
ality of law that Herbert Hart in The Concet
Law calls persistence. Laws continue to exist
i 8ler those thar made made them have
ised to exist.  If the legitimacy of a law
endod on the continued existence of its de

to exist. Since (hcy do canwe say that - first, we
are acolony (sinco these laws were made by the
English Parliament), or second all such regula-
tlons arc invalid and of no cffect at all? That is
not the case.

Morcover Parlinment’s five-year life expectancy
(the President can dissolve it any time) is not
what makes laws legitimate. That is why when
the President dissolves Parliament, nobody
imagincs that he has dissolved “every organ of
rule” (which includes the presidency). The
proper mandate of the LSK does not come from
its relationship with Parliament.. The mandate
comes f[rom the LSK Act and the Constitution of
Kenya. Parliament also must obey the Consti-
tution.

What sort of agenda will the LSK pursue? The
new chairman says that there shall be no com-
promise on the rule of law. But as experience
shows the “rule of law” can mean many things.
And a lawyer who gives it as much certainty as
A.Y.Dicey did often finds an unyielding public
power on the other side It is a slippery path.

The Rainbow Coalition
Leading the campaign against the election of
Paul Muite as the new LSK chairman is Mutula
Kilonzo, s former chairman himself. Evenbefore
the election results were announced Mutula had
already vowed to fight Muite. He told the Kenya
Times - “Muite is always a bad loser. Butif he is
declared lhechnmun. wewxllﬁghthnnnghl
from day one.”

True to form, Kolonzo announced the formation
of a*Rainbow Coalition™to get Muite outof the
LSK chairmanship soon after the elections were
announced. Talking to The Weekly Review, he
sumdthnhetepxmuudthewmof thcmapr-
ity of the lawyers. “Our prmaple concern s the
fact that Muite's political posturing will pit the
Law Society against politicians,” he said.
Ostensibly Mutula's quarrel revolves around
Muite’s remarks at the LSK dinner (which he
did not attend). Itis clear that the dispute (if there
is one)runs deep. He denies that he has a hidden
agenda against Muite. Yet this is not the first
time that an LSK chairman has caused a political
stir with his remarks.

Mutula admits that he called for the repeal of
detention laws when he was chairman. But he
makes the distinction thathe did so in his private
capacity. “In my view and as [ said at the
Saturday meeting, the preblem we are facing
today is that of whether the LSK is the proper
forum for seeking the removal of detention
without trial,” he said. Mutula is quite correct.
The LSK is not the forum for seeking the re-
moval of detention without trial. The proper
forum is Parliament. But there is no bar to any
group, professional or otherwise, to go public on
any issue of interest and to express its prefer-
ences, That is why individuals call pruss confer-
ences. That is why Mutula gave an interview for
publication on the matter.. Given tho LSK's
mandate as provided in Section 4, the LSK can
also go public on such issues as are provided for
in the law. Choice of forum is a question of
expodiency and the discretion is on the LSK
itself,

Mutula says xhnl Mmlc is incansistent and hu«
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G. Akhaabl
Joined the team

Joseph Vitalis Juma
Mombasa representative

G.B.M. Kariuki
FormerChairman - championing the
rule of law




strength of the ;ti-Muis coalitj
clear at the morment,

- Soon afier the
Year’s election results, Mereks said that *“the
battles had Just begun,” His dispute
10 March 12 year when

fairly wide Tinguage employed in
Society of Kenyy Act. - R

the mandate of the
w Society, those of you with genuine -
ons about my chairm

the members sencrally and in the destinterest of
the Kenyan Public, ) '

Let me conclyde by cu]h‘nj on the Kenya

C‘onslitulion. (freedom of
lntcmnlional Covcnant

Riglits to which Kenyais 5 sign‘a';o:y, regarding

Patty. Section 2A of the Kc:iy}

evident that M, utulahimself has been consistent,

3. Remembering with sympathies themany

T(::;l."
On March |

T o

8ranted by Justice Norbury,
Up o now, Muite has not Publicly respon

the order, andit i unclear w hyg he next m.
the “father of aJ] battles” wip} be. But perh;;
of the partics involved, as My, tulasays wi
to be good losers,

motho, Hon'Elijah Mwangate, Fon
Nlcho"’ Biwolt wnll be the ﬁl_’st anes to

ar- in’ alfo ng'ﬁgikmioh"k)f another

paity Whose Tinin object wil] be confined |

to orche_s"irgtiﬁgj A campaign for the repeal

of section247 . «
Ii;lévyo@vtojbix'ih_eih: S
Reinembcring with sympathies Gitoby
Im_anyua_no\y inremand

2. Asking for therelease from detenticn of |
Messrs Raila Odinga, Charles Rubia
and Kenneth Matiba,

_\<.._-~/w'< T e _—

Kenyans unable t0-get employment,
including university graduates and tho
Mmany Kenyans wity Jobs who are un.
able to make ends maet bocause of the

.

spiralling cost of living and inflation,
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| Mutula Kilonzo’s Statement

In light of Mr. Muite’s statement on Saturday 9/3/91 regarding regis-
tration of Mr. Odinga’s alleged political party, I call on Mr. Muite to
resign his position of chairman of the LSK on the following grounds:

]

1 o The Law Society of Kenya by form,

substance and legislation is non-parti-
san in political affairs. Mr Muite has
violated this cardinal principle of the
very foundation of the Society,

2. If the LSK, under Muite’s regime

changes, as it clearly appears to have
done, from non-partisan to partisan poli-
tics the damage it will suffer will be ir-
reparable. There is no reason why Mr
Muite should use the LSK to achieve his
. “chosen course” at the expense of the
society, the country and lawyers.

3. The LSK was established by an Act of

" Parliament in 1949 during the peak of
colonial administration. The structure
then established survived the colonial
regime and remains intact. The reason
for this is clear; the LSK has avoided
partisan politics by avoiding thumping
its chest.

4 o Mr Muite, veryimprudently in my view,
is thumping his chest st the political estab-
lishment using the status using the status
of Chairman of LSK. Hecouldhavecalled
for registration of Odinga’s party before
attaining such status. On 14/291 1 had
coffee with him and several of his support-
ers when they bragged about the launching
of theparty. I had never heard of it before.

I ask myself; why didn "t Muite call for the
party's registration between 14/2/91 and
93917 The answer to me is clear, he
wanted the additional status of chairman of,
LSK and its members notin terms of office
duty he owes to the country, but for his pers ,
sonal and sclfish purposes. -+

5. Lawyers, more so the chairman of LSK,
do not achieve much by chest thumping. They
are trainedotherwise. Theresult of chest thump-
ing is always stiffening of attitudes. Mr Muite's
approach w LSK affairs will only stiffea the at-
titudes of existing institutions of democracy in
Kenya. Itwill also cause a backlash against the
LSK. I do not think the LSK structure will
survive such backlash. All lawyers, including

s 2
Mutula Kilonzo
Leader of the rainbow coalitio:
Muite will be the losers. The country :
necessarily lose in the long run, but will

It is therefore imperative that Mr Muite
forthwith and continues big fight for Mr
and other political cripples outside ¢
without damaging the essence and struc
the LSK for generations to come.

If Muite does not resign I appeal to ali
of goodwill of this country to form a r
coalition to remove him and his clique.

TEL: 330480
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Beyond the Noise
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oise and windbaggery seem en-
demic in Kenya's political body.
Noise to drown reason. Wind.
baggery to derail the issucs. The
reaction to Paul Muite's sppeal to the govern-
ment to register Oginga Odinga’s National
Democratic Party shows that this is s0. The
habit of short-cuiting debate, contemptuously
dismissing and sbusing those whose ideas we do
not like is incompatible with civilised behav-
jour. We must be courageous encugh to let new
idess flourish. But we muét- be even more
courageous o let iate ideas die. Old

‘ ’ﬁqtimeduudthedmu.evuyn often

David Merekq

\  “The Father of all Battles has just begun”

discarded. To listen only to those that stoke our
egos is to imbibe the perverse wisdom of the
crab: even as he roasts 10 death sitting on hot
coals he expends his failing energies gathering
more embers armund himself,

The short way 1o deal with critics we do not
like (and it is hard to find any that we do) is 1,
gnore them. ‘Cet that short way, even though
nfinitely more preferable o invective, is too
short. And it is not in the long term inierests of
inyone,

Ideas that we cherish (even worship)and in-
titutions that we fespoct must he transparent -
Pen 1o serutiny angd inquiry. To safeguard
deologies from debate is 1 invalidate them, 10
ender thentincapable ofcompeting at the “mar-
et-place” of ideas. It is 10 this arena thai
Auite’sideas shouid have been thrown .10 stand
t Ll jostle or Sequim and 1o be sustained or
vndemined by their own logic.

ideas need cross-fertilisation with new idess. ‘
Conventional wisdom needs 1 be continually

'

“The constitutional consequernce of section
2A", he said, “is that any other party (except
KANU) cannot field candidates for elec-
tions or constitutional by take over govemn-
mental power”
But, he went on, this was no bar to the registra-
tion of another party
What are the jurisprudential credentials of

- his argument? Section 24 of the Constitution

reads: “There shall bein Kenyaonly one politi-
cal party, The Kenya African National Union.”
This is notas conclusive as it sounds. Especially

- when read alongside section 80, which says:

Except with his own consent, no person
shall be hindered in the enjoyment of his
freedom of assembly and association, that is
louy.hisdglmousemblcﬁeely
and associate with other persons
and in particular to form or belong
to trade unions or other
associations (including political
parties) for the protection of his
interests. .
i Muite makes the srgument
g that Section 2A is not a criminal.
ising section. In other words, the
A4 Section does not make it an of-
{ fence to form a political
under section 80. And he further
‘el S2ys that 2A is not worded in any
A Waythattakes away theright guar-
d anteed under Section 80 it is not
worded in the following
way:"Notwithstanding the provi.
sion sof section 80 of this Consti.
tution there shall be in Kenys only
one political party, the Kenya Af.
rican National Union.” That the
legislature did not see it fit to add
the italicised words must be significant.
Anabsurdity isreadily seen. Ifone can form
a political party under Section 80

law as if they all belonged to one categon
doomed. There are for instance, rules that ¢
fer legal competence. Professor Hart in
Concept of Law calls them Power-conferr;
rules. They may be shorthanded this way "}
can...... " They include such nyles providi
that an adult of sound mind can (has the pow.
to enter into a binding and enforc. sble contra
There are some rules of law thar aye prescripti
(criminal statutes are).
Thezgmnaudeuiuldvmdz\dwm
has raised so much heat is this: Section 2A of i
Constitution is a power-conferring provision,
bestows legal competence on KANU. A diffe
ent way of saying the same thing is that ¢
section imposes, not a duty on other partieg, by
tlegal disability - alack of power. This )lp!
idea is extremely important. Associations, pa
lies, unions - political or otherwise.- formed ;
exercise of the right guaranteed under Sectior
80 have legal existence and must be given lega
recognition (the right is otherwise denied). Th:
thing is that all such associations lack the sort o
legal competence vested in KANU by Sectior
These are iegilimalc legal arguments anc
ought to bereated as such. Those thatargue tha:
mviting such discussion is politicising law may
wish to consider what students of constitutional-
ism have always known: behind every
constitutional order lurks the spectre of power.
The Constitution is the law that sets out the
limits and the way that public power should be
exercised. Forgive the cynicism, but we musi
all look forward to the eschatological realisa-
tiont of that legal utopia that some lawyers s0
passionately desire in which we shall cre ja
constitutiona} order without saying awordabout
how public power ought to be exercised.

while Section 2A restricts the
numberto only one (KANU)then |
the term ‘political in Section 2A
must be given a meaning distinct
fromits cusiomary meaning, This
is consistent with known canons
of statutory interpretation. Muite
sought 1o resolve the issue thus:
that the term “political” in section
2A relates to Kanu's exclusive
competence to ficld candidates
for elections and competition for
clective public officcs.

Is this interpretation consis.
tent with juristic thought? It is
casy to show whether it is or nos,

Rules of law are not of « na-
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[ The Constitution of Kenya (Act No. $/1969)
says the following In respect of freedom of
expression:
Scuiou‘N(l)Bxcthimhhownwnml.
no person shall be hindered in the enjoy-
mofhhﬁudomo!upmim..dmklo
say, freedom 10 hold opinions without intes-
ference, freedom to communicate ideas and
receive information without interference
(wlndwtluoommmicnionbobduwb-
lic generally or to any person or class of
persons) and freedom from interference with
his
So the supreme law of the land says. Andit also
momhncdmudumwbcukmby
mqpicvedpmywlmhhﬁwﬁghumbzin;
or threatened to be interfered with relief lies in
this very coust. First, and here speaking for
Mmllhnordalobaobeyeddidmtuy
point seck by sy way 10 infringe on the Re-
spondents freedom of expression. This court
would not issue such an order -ince it was not

¢ yven among the prayers sought from it. In my
‘wshse, other than considering that a court should

mtnuhmﬁm&ndordul-ﬂhlmp.l
iuuedmne.d!cApplimuﬂmmelvuhdui
Plaint paragraph 14, state at follows:

14. 1t is the plaintiff's case whereas the

views and participate in national debates
and take such positions on political maters
whether confrontational, partisan or other-
wise as they may choose... ’
(cmphasis sdded), that it is patently clear
lhatmbodyinchlding applicants ever wished or
wishes bimafmwilhretpondmn’hdividud
right except that as members of LSK Counci)
acting individually and/or Jjointly from that seat
they thould not issue combative and confronta.
tional political statements. Such statements,
~~wlicants averred were outside the LSK Act
w < prejudicial to them. On evidence and mate-
rial placed on thatissue alone, orders were given
as they are on record. Respondents were never
restrained from enjoying their right of expres-
sion. Respondents can enjoy that right ie. o
make political statements but not from the LsSK
' where some members fee] prejudiced by those
sslemenis. This cannat be taken as a blanket
restraint on Respondents at all - a3 long as they
wre still LSK Council members and the suit is
pending. In any case even if that very curious
and novel idea were to be accepted for once,
whichitis not, would it be principloof law that
where suaething akin to unconstitutionality is
perceived 1o foature in a court order, that order
ought 1o be disobeyed? When did that principk
find way in law or is it part of change taking
place in legal praciice? If such state of afTairs
oxisted. i is this court’s view that prompt steps
should bo taken in the judicial svatam 1 aal riohs

defendants Nos. 1 10 10 are entitled o hold .

disobeying & court order bocause of he/she
perceives i as unconstitutional,

In thess proceedings this court is of the
considered view that such s staie of affairs did
not attend the court orders in issus and fespon-
dents were in error 10 disobsy them on that
ground - 8 ground that so far does not exiat in our
system of all.

From the foregoing this court concluded
that respondents breached the court orders and
even evince an inclination todo so again, These
mponduuhavudaietodosobecnuﬂuy
mo‘fdnophbnllmdneymmﬁn‘ acourse
o!demoacy(lim;a'nnplyhumdnit
in full). But that was not the issue before this
course. Thi court is thus unsble 1o make s
ﬁndinghlhltngmlﬁnixklwdlhnwn
wﬁtipbhdvﬂyluﬁpmdlcpndmm
80od lawyers who all know it, that a court deals
with and rules only on the matters in dispute
brough before it, the parties before it and on the
evidence and law presented in aguments.

The case law in the ares of contempt pro-
ceedingsis wide. But the fundamental and focal
point is ome, ,

- InHadkinsonv. Hadkinson (1952)CA 285,

Romer LJ, said:

hislhplahmdumdiﬁedobﬁgnionof
-Every person ageinst, or in respect of whom
an order is made by & oourt of competent
jurisdiction 1o obey it until that order is
discharged. The uncompromising nature of
ﬂxinbli(uionissl»wnby:hefmthni(
extends even 10 cases where the person
wmbymordabelievcmobzirrqu-
lar or even void.” (emphasis sdded).

Thesame is the law of this country (see Civ.
App. NAI 89 of 1991). The court which gave
the injunction orders was a competent one.
ﬁeyoug!nbbeobcyedmﬁ]dischnphspite
of respondents beliefs. That obligation is un-
cunpom‘-hginmyevanincluding (mis)con-
ceived unconstitutionality. Indeed in Hadkin-
son’s casea further remark was made by way of
2 quotation by the learned Lord Justice:

Apmywholmomofmordawhethernull
or void, regular or irregular, cannct be per-
mitied to disobey it ... It would be mast
dangerous to hold that the suitors or their
solicitors could themselves Judge whether
anorderwas null and void - whether it was
regularor irregular. Tha they should come
o the court and not take upom themseives 1o
determine such a question: that Uie course
of a party knowing of an order which was
nullandirregular and whomight be alfected
by it was plain. He should apply to court
that it might be discharged. As long as it
existod it must not be disobeyed.” (ecmpha-
sis added).

(scoChuck v Cremer (1846) Coopor Tomp.

Can ANC 1IN Ao . ., e e

— S
M\v.dpulllonmldlrhg. bosides, that they
are lawyers. In short, they have been found
hlvodllobeyedﬂnlnjmulon imposed on them
by this court. They are in contempt (rather
deflandy) of court. As officers of this court, it
shall punish them for this,

‘l'oanlt-mpccdn;potmlondhhmu;h
Chudmnml!ﬂmoo!m'sownkh!ﬂndm
liable for wrong-doing.

!nawimumem.ducouncmnidcnddw
conduct of the Respondents. Their submissions
long or short, irrelevant or relevant were heard
slongside those from the other side.

hwulppcauumeendo{thednyuu

Rupomlmu.indumnnoflheipucdvd{

cmuwnled.my.dzedﬂﬁscomucomm'

them to civil jail. That indsed is what this
spplication prayedfor, Sufficeit o beremarked
thatamong dnclmspeedumadeuﬁscom
spparently intended by the respondents for
audience other than the court, respondents
expounded an their various political views, Such
use of court is not unknown in history or many
countries inchuding Kenya. Butusually there is
a nexus between the cause and the case, The
speech-makers want to be considered as or in
some pertinent cases they leave court and may
g0 to jail as heroes or martyrs.

InhisLandmarks Inthe Law, Lord Denning
has some remarks in this regard:

Welook with scom upon anyone who seeks
to ‘make & martyr of himself". Heis ready
tomﬂ‘erdudnoryievompnhlinordato
gaincledit!orhimul!orfordohgit. Such
a man is not entitled to the credit which he
seeks.
Almamutyrisomwlndoennolseek
credit for himself, He suffers death or
grievous pain becsuse of the faith in which
he believes. He is called upon to renounce
itb\nreﬁueﬂodoao:mdispmislwdfothis
refusal, Those who are of the same faith call
him & martyr. Those who are a different
faith call him s heretic or misguided.

Martydom does not enhance the credit of

the cause for which he dies or suffers pain.

Judges should be careful not to pass & sen-

tence 30 severe as o make the wiferder a

martyr.”

When desling with a contempt matter the
court need only focus its attention to thepreven.
tion of interference with administratioa of Jjus-
tice. The course should not be let to dogencrate
into oppressive and vindictive abuse.

As it was noted in the ewrlier pages of this
ruling & coust which has found one liable in
disoboying court orders, has several measures
W curb that wrong-doing. A jail tarm is the most
severe. In this mattar & fine and a further
injunction on the Respondents citod herein will
be imposed.




