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ATP 108: COMMERCIAL TRANSACTIONS
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DURATION: 3 HOURS.
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ndidates:

This paper contains Five (5) printed pages including the cover page, witha
total of Six questions.

Candidates MUST answer FIVE questions.
Question ONE is compulsory and carries 20 marks.
All other questions carry 10 marks each.

Answers MUST be supported by relevant case law and statutory provisions
where required. >
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QUESTION ONE

'Leah, Evans, Mike and Grindle want to start a business. They wish to deal in handcrafts and ornaments.
They have a starting capital of Kshs.8 Million, They have agreed to divide the ownership of the business
into eight shares. Each member to be allocated two.shares. They hope that with time they will have . .
more members-along with capital to expand the business. They also wish to limit the exposure they rmght'
face. Leah and Evans have agreed to be the directors. Mike and Grindle are anxious about the business. .
They wish to protect their privacy and the business from unscrupulous parties who may endanger it They
‘have approached your office.

(a} Advise them on the structure of business they should establish arid why. (8 ‘r'riarks")‘*

(b) Write to Leah, Evans, Mike and Grindle on the procedure they will have to follow in order to
establish this structure. (4 marks)

{c) Evans, while on holiday in-or about December 2018 met his niece Olivia. While having a chat
about the business, Evans inquired from.Olivia whether she knew anybody who could supply them
with the necessary machinery to commence operations. She proposed that Evans purchase the
necessary machinery-from her father Duncan at a preferably cheaper price. Evans. agreed to this
arrangement, Three months later, a formal contract was drawn up and executed by Evans on
behalf of the business and Duncan. In or about April 2019; Evans accépted delivery of the
machinery. He did not inspect or obtain written guarantees from Duncan as to the quality of the
machinery. The machinery has since broken down. Duncan has also forwarded his invoice to the
business. for the machinery supplied to be settled. Leah, Mike .and Grindle are shocked they were
not privy to Evans’ transaction. They wish to distance themselves from this arrangement, They
have approached you. Advise them:

i) Whether the business ¢an refuse to ho‘nouf Evéns’ contract with Duncan, ' {2 marks)
ii) Whether the business has any remedles agamst Evans and on what grounds. (2 marks)
{d) Owing to tensions with the other rnembers over his transaction with Duncan, Evans has decided
to sell his shares to Duncan. They have since executed a Share Transfer Agreement. Duncan now

clainis to be a member.of the business.

Leah, Mike and Grindle have approached your office. The wish to know the status of Durican and
whether he has any interest in the business. Advise them. {4 marks)

QUESTION TWO

Upepe Energy, a local wind power developer has obtained all necessary approvals from relevant
Government-Agencies and has just finalized its feasibility study for a SOMW wind power project in Kalacha
area of Turkana County.

To obtain a-Power Purchase Agreement (PPA) approval after negotiation with the other party, Upepe
Energy is required to prove availability of funds for the development of the project within agreed
timelines. The S0MW project costs USD46 million. Elite Energy, a Danish Company with a branch office
in Nairobi, is willing to finance the project through Equity and Debt financing. The twe companies have
agreed on the financing terms and have established a Special Purpose Vehicle (SPV) for the project.

(a) Explain the two methods of financing proposed by Elite Energy.

i) Equity financing. (2 marks)
i) Debt financing. (2 marks)
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(b) The directors of the SPV agreed t6 contract ‘Radical Energy and Manpower EPC Ltd’ who proposed
to carry out the development jointly.

Advise Radical Energy and Manpower EPC Ltd oh the most suitable contractual document that will

govern their relationship. } (2 marks)
{c) Identify and discuss common clauses in the proposed contractual document in (b) above. = - ;
' - (4 marks)

QUESTION THREE |

Gregory Hardy the proprietor of “Adventureland”, an outdoor camping and gaming ventur is’interested
in reéplacing one of his machines. “Paintballing” is a popular activity in Adventureland and the dctivity is
made possible by filling the paintball devices with compressed air to enable them shoot the paint
projectites.

About a week ago, Adventureland’s Air Compressor machine broke dowh‘é(id‘-a!(_ attempts to repair it
have failed. ‘Mr. Hardy visited ‘Xtreme Sports’, an equipment vendor-located-in the CBD where he spoke
to.a knowledgeable staff member.. Mr. Hardy was in the market for-a ‘heavy duty air compressor with a
capacity to load 100,000 psi of pressure per hour.’ The salesperson directed himto a brand new air
compressor branded ‘made by Airmatic Supermax 100,000 psi/hour’ and assiared him that it would meet
hisspecifications. Mr. Hardy paid for the compressor in full.and the same was detivered to Adventureland.
Once the compressor was assembled by Xtreme Sports technicians; they handed Mr. Hardy some
documents which included an. original receipt and a disctaimer which read “Airmatic states, and buyer
agrees, that no guarantee or warranty, express or implied by statute or otherwise as to quality or fitness
for purpose shall apply to this sale and buyer acknowledges that they have relied on their own judgement
in' selecting the goods.” -

Upon putting the compressor to use, Mr. Hardy discovered that it only had a capacity of loading 50,000
psi of pressure every hour. When he tried to return the compressor or at least get a replacement; Xtreme
Sports advised that Mr. Hardy would have to take it up with the manufacturer and that they could not
help him since the compressor was still working.

(a) Explain the doctrine qﬁs“éﬁ?‘_{feat Emptbr" and how it applies to Mr. Hardy. (2 marks)

(b} Mr. Hardy wish_‘es,_;'i'io takelegal action against Xtreme Sports for breach of contract. He insists
. that the Airmaticimachine he bought is not fit-for-purpose. Advise Mr. Hardy on his likelihood of

success in an actioﬁ,:aga'ir‘.ist the seller. {6 marks)

(c) As coumél on :_Xtrefﬁe Sports, recommend at least two things they could do to make their
-di;;l&imer]s- asier-to enforce legally. : {2 marks)

QUESTION FOUR |

an advocate of the High Court of Kenya registered the name of Black & Co. Advocates in 2012
ted practicing as such. . He was joined in the practice by Mr. White, advocate, in 2015. During
h e together, Mr. Black and Mr. White shared the proceeds and expenses of the firm equally and
they'each had equal say in the affairs of the firm. '

40 or about 2015, Mr. Black was appointed to the bench as a judge of the High Court. M. Black passed

away in 2018. In the years succeeding his appointment to the bench, Mr. Black took a back seat in the
affairs of the firm and made sure to avoid any conflicts of interest in his role as a judge vis-a-vis the law
firm. Mr. White took full control of the affairs of Black & Co. Advocates and continued to share profits
with Mr. Black until his demise.
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(a) Mr. Black’s widow has visited your Chambers and is seeking legal representation. She states that
Mr. Black before his passing assigned his share of 50% of the firm of Black & Co. Advocates to her
and she now wishes to realize the same.

Advise her on her rights as an Assignee in the cantext of the provisions of the applicable laws. ..
(4 marks)

(b) In determining whether or not Black & Co. Adyocates is a partnerﬁhip, what are some of’ the o
indicators youwould rely on? (3 marks)

{c) it has come to your attention that Mr. White has stated to Mrs. Black that he woutd wish to.‘
continue with the business or the partnership indefinitely. Your client, Mrs. Black, now seeks
your advice on the legal limitations (if any) to Mr. White’s intentions. « . (3 marks)

QUESTION FIVE

Mr. Daudi James and Ms Millicent Njambi, doing business as “Big Boy Shippers” éntered into the agreement
below with Kamata Limited, a company incorporated in China and licensed to carry on business in Kenya.
The relevant excerpts of the contract are as follows: .

Hire Purchase Agreement

Kamata Limited (KL) is the owner of a Tata Lorry Truck KCZ 000F and WHEREAS Big Boy Shippers (BBS)
has requested KL to give Truck KCZ O0OF on hire-with an option to BBS to purchase the same. If any
instalment or other sum payable hereunder by BBS remains unpaid after the expiry of 14 days of becoming
due, KL may without notice to BBL terminate the hiring of the goods in consequence which the hirer shall
no longer be in possession of the goods with the consent of the owner and the owner shall have the right
to immediately retake possession of the goods.

Hire purchase price - -Ksbs.SM-_
Deposit paid - Kshs.2ZM

Balance of Kshs,3M to be paid in monthly instalments (interest free) of Kshs.100,000/- until completion.
Signed by the Parties.

{a) Explain whether t.he transaction is a restricted transaction within the provisions of the appticable
taw. (3 marks)

(b) BBS effects payment of 10 monthly instalments totaling Kshs.1 million before missing several
payments thereafter. If threatened with repossession of the motor vehicle, can BBS allege that
they have paid 2/3 of the hire purchase price? Justify your answer. {2 marks)

{c) Kamata Limited (KL) has asked you to include the imphed terms of Hire Purchase Agreements
into their form of contract.

!déﬁtify the said warranties with a brief explanation of their effects in law. (3 marks)

(d) AWhar, is the effect (if any) of an unregistered hire-purchase agreement? (2 marks)
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QUESTION SIX

Mr. Tony Richards has issued a cheque for services rendered to Ms Betty Jackson. The cheque is made
payable to “Ms Beatrice Jackson” and notes that it is a payment for “hair wigs”. The cheque is drawn

against the Bank of Kenya (BOK), a duly licensed financial institution and it bears two parallel transverse,- e

lines on the face marked with the words, “a/c payee; not negotiable.”

(a)

(b)

()

Ms Jackson now wishes to transfer the cheque to a 3% party to settle a loan. Briefly explain to

her the effect (if any) of the cheque crossing and whether she can successfully ass1gn the cheque
to a third party. (2. marks)

Ms Jackson proceeds to 'deposit the cheque with her bank into her.account at Bank of Kgnya (BOK)
in the account titled “Betty Jackson”. Before funds clear, the bank is notified by Mr: Richards
that he cannot be certain whether Betty and Beatrice are one and the same person @nd he wishes
to stop the payment. The bank, being aware that Betty and Beatrice are the same.person and
that furthermore, she deals in the business of ‘hair wigs’ rejects the customer’s request and pays
the funds to-Ms Jackson. The bank, fearing action against them by Mr. Ruchards, seeks youradvice
on a possible defence against any contemplated action.

Advise them on their possible defence theories. - : (3 marks)

Instead of issuing a cheque on the amount owed by Ms Jackson, Mr. Richards negotiates payment
terms with Ms Jackson who writes as follows:

Promissory note

Mr. Richards will pay me for services. rendered by providing my business with clean water, equal
to the value of my services for the next 30 days sigried Betty Jackson.

Mr. Richards has not lived up to his end of the bargain and Ms Jackson now wishes to enforce. the
agreement as per the promissory: hote J

Analyze the note and advise your chent on its legality under the taw. (5 marks)
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