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Mr. Mwanyikira Mwadume was charged with the offence of theft by servant contrary to Section
28 of the Penal Code (Cap. 63 of the Laws of Kenya). He was tried and convicted of the offence
and sentenced accordingly. The typed and certified proceedings read as follows:

13th December, 2009

Coram

Before the Honourable Matata SRM
Accused present (in person)
Prosecutor Present — Ndume

Court Clerk Ms Chapa

The substance of the charge was read to him (the accused person).

Accused Person: I did not steal the computer. I bought it from an office auction conducted on
10t December, 2009

Court: plea of Not Guilty Entered
Hearing to proceed on 16t December, 2009 before this court

Accused: I wish to apply for cash bail, witness statements of all prosecution witnesses and copies
of prosecution exhibits

Prosecutor: I'have nothing to say in response to the application

Court:  Cash bail of Kshs.50, 000 granted, prosecution to supply defense with all the documents
they intend to rely on at the trial together with witness statements.

Signed by Hon. Matata:
13.12.2009

Coram

Hon Matata

Accused present (in person)
Prosecutor present (Ndume)

Court Clerk (Aisha)
Prosecutor: I am ready to proceed, I have two witnesses.
Accused: I am not ready to proceed. I do not have any good reason but I just do not feel

like proceeding with this matter today.

Court: Matter to proceed at 11.00 a.m.



At 11.00 a.m.
Prosecutor: your honour I am ready to proceed.

PW1 I am Mr. Mutesi Marijuana. I remember very well on 10 December, 2009. I was on duty at
Papa Ltd offices in Industrial area along Enterprise Road Nairobi discharging my duties as a
guard. It was at about 4.30 p.m. when the accused person, Mr. Mwadume, left the office complex
and walked towards the gate. He was carrying a brown bag. I was suspicious of the contents of
the said bag and I immediately caused him to avail it to me for a random inspection. He initially
resisted to submit to the proposed inspection but he eventually agreed. On searching the bag, I
came across a computer. I retrieved the computer and then arrested him. I took him to the
Managing Director’s office and handed him over to the Managing Director of Papa Ltd. I also left
the computer in the Managing Director’s office. 1 have since not seen the material computer.
That is all I have to say.

Signed by Hon. Matata
16.12.2009

Cross examination of PW1 by Accused:
I do know you very well. The computer the subject of the charges is not in court.

Signed by Hon. Matata
16.12.2009

Prosecutor: I have no re-examination

PW2 I am Police constable S.K. Waweru force number 102010 based at Industrial Area Police
Station. Yes I remember on 10.12.2009 at about 1.00 p.m. I was manning the report desk at the
Dudu Police Station when the accused person was brought to the station for having been found
in possession of a computer reportedly stolen from his employer. He was brought by the
Managing Director of Papa Ltd one Mr. Gabi Mwash. Iimmediately rearrested him prepared the
present charges facing him and brought him to court. That is all.

Signed by Hon. Matata
16.12.2009

RULING

I have evaluated the evidence on record; my conclusion is that the accused person has a case to
answer. Defence hearing to take place on 04.01.2010

Signed by Hon. Matata
16.12.2009



Coram

Hon. Matata

Accused Person (Absent)
Prosecutor present (Ndume)
Court Clerk Ms Chapa

Prosecutor: the accused person is remanded in Industrial Area Prison. He should have been
here to conduct his defence hearing. In his absence I urge this court to treat his defence as closed
and proceed to give a date for judgement.

Court: As a judicial officer, I discharge my duties independent of prison authorities. I do
not know why the officer in charge of Industrial Area Remand Prison failed to produce the
accused person in court. Nevertheless I order defence closed. Judgement will be delivered on
20t January, 2010 at 9.00 a.m.

Signed by Hon. Matata (SRM)
04.01.2010

Coram

Hon. Matata SRM

Accused Present (in person)
Prosecutor (Absent)

Court Clerk (Absent)

Court: judgement of this court is ready.

JUDGEMENT

The accused person, Mr. Mwanyikira Mwadume was charged before this court on 13.12.2009
with the offence of theft by servant contrary to Section 281 of the Penal Code. The prosecution
called two witnesses. Their testimony was very credible. The defence did not adduce any
evidence to controvert prosecution evidence. I accordingly find the accused person guilty and
accordingly convict him.

Delivered on this 20t January, 2010

Signed by Hon. Matata (SRM)

Court: convict do you have anything to say in mitigation?

Convict: no. I have nothing to say.

Court: I sentence you to 16 years in prison with hard labour and 10 strokes of the cane. It is so
ordered. The sentence to be executed by the officer in charge of Industrial Area Prison.

Signed by the Honourable Matata (SRM)
20t January, 2010



You have been instructed by Mr. Mwadime to file an appeal against the conviction and sentence.

a) Prepare the necessary instrument of appeal.
(8 marks)
b) Assuming you receive instructions to appeal and typed proceedings on 20t January, 2011
prepare the necessary application to file the appeal out of time.
(7 marks)

Mr. Ali Makame is a resident of Kibera’s Sarah Ng’ombe Estate. He is a prominent butcher
owning a string of butcheries across the Kibera neighbourhood. His business is headquartered at
Sarah Ng’ombe at a butchery called ‘Republic of Kibera.” Mr. Makame also sells boiled goat
heads and traditional sausages commonly known as Mutura. On 15 of March, 2011, one of Mr.
Makame’s most consistent customers Madam Babe visited ‘Republic of Kibera” and ordered a
mug of soup and one quarter kilo of boiled meat. She was served by her favourite waiter, Mr.
Kabita.

As soon as she settled down to enjoy her soup Mr. Makame entered the butchery and
immediately noticed her presence. Mr. Makame was not pleased to see her because of the events
of the evening of 14" of March, 2011. Madam Babe and Mr. Makame had gone to a local bar and
called ‘Sina Chuki’ and had several drinks. After taking several drinks Madam Babe noticed
Sarah Ng’ombe’s reigning wrestling champion Bwana Osama seated at a corner alone. She
moved from Mr. Makame’s table to join Osama. This move infuriated Mr. Makame so much. He
moved towards Osama’s table but on recognizing Osama as the famed wrestling champion he
backed off. He started shouting obscenities at Madam Babe, from a safe distance asking for a
refund for his drinks in vain. In disappointment, he had staggered to his house.

Makame, on 15t March, 2011, stealthily moved to Madam Babe’s table grabbed the mug of hot
soup and then poured it on Madam Babe’s face scalding her. He punched her on the face,
breaking her nose. He kicked her in the abdomen after which Mr. Kabita intervened and pushed
Mr. Makame away, facilitating Madam Babe’s quick exit from the ‘Republic of Kibera.” Bleeding
profusely, Madam Babe went to Ungawa Clinic within Kibera for first aid. After her bleeding
was controlled she was referred to Kenyatta National Hospital for further treatment. She was
admitted to Kenyatta National Hospital for several days and discharged. On being discharged
she went to Sarah Ng’ombe Police Station on 2nd of April, 2011 and reported the incident. The
incident was booked as OB No.2/2/04/2011. She was eventually given a P3 from which was duly
filled by a government doctor clearly certifying the injuries sustained as grievous. Madam Babe
returned the P3 form to the Police Station and the same was received. Having recorded her
statement as has Mr. Kabita, she has since then visited the said Police Station over ten times to
press for the arrest and charge of Mr. Makame with no success. During the last visit, on 30® July,
2011, Madam Babe met the officer commanding Sarah Ng'ombe Station, Inspector Afande.
Inspector Afande categorically told Madam Babe that he was not going to arrest Mr. Makame
because he was an important member of the society. He (Inspector Afande) did not elaborate.
Madam Babe has, since 2 of August, 2011 camped at the office of the Director of Public
Prosecutions (DPP) seeking the arrest and trial of the said Mr. Makame. She made it a daily habit
to visit the DPP’s offices. On 6™ August, 2011, she was briefly arrested for allegedly trespassing
at the DPP’s office and was thereafter released without any charge being preferred against her.



On 8% August, 2011 she was once more arrested for allegedly making noise at the reception of the
DPP’s office. She was, once more, released without any charge. On 9% August, 2011, she was
arrested for being a ‘general nuisance’ at the DPP’s office but once again released without charge.
On 10" August, 2011, the DPP’s spokesman Mr. Kwenu released a press statement in which he
said that the DPP had called for Madam Babe’s file, reviewed it and concluded that events of 15t
March, 2011 did not constitute an offence known to Kenyan Law. Accordingly, the DPP had
directed the closure of Madam Babe’s file.

Madam Babe is so distraught. She calls on you in your chambers.

(a) With the help of case law, advise Madam Babe on the possible remedies at her disposal and
preconditions necessary to achieve the remedy.
(5 marks)
(b) Draw the necessary documents to achieve the remedy/remedies contemplated at (a) above.
(10 marks)

On 16t of March, 2011 the Minister for Internal Security issued the following legal notice that
appeared in the Gazette Notice, Special Edition of the said date:

“Legal Notice No. 120 of 2011

Pursuant to the powers vested in me by Section 40 of the Penal Code Cap. 63 of the Laws of
Kenya and pursuant to executive powers inherent in the holder of the office of Minister for
Internal Security, I hereby proclaim Mr. Moodi Moodi a terrorist and designate him as such.
Pursuant to this Legal Notice and in further exercise of my inherent powers I hereby direct the
Commissioner of Police to shoot to kill the said Mr. Moodi Moodi on site upon being sighted.

Signed by Hon. Tumbo Mbele
Honourable Minister in Charge of Internal Security, Republic of Kenya”

As soon as the Legal Notice is published Mr. Moodi learns of the terror designation and the shoot
to kill order made by the Minister. On surfing the internet, Mr. Moodi learns that he is on the
Anti-Terror Police Unit’s (ATPU) website as a most wanted terror suspect. On the said ATPU
website Mr. Moodi is described as a Senior Military Commander of an outfit called Sabaot Land
Defence Force, a rag tag gang that is believed to have caused terror amongst villagers in
Bungoma County in the year 2007. Mr. Moodi’s profile indicates that he was in charge of the
central command of the rag tag army and he is believed to have led a raid on Cheichei village
during which men, women and children were killed and a large section of the population forcibly
displaced on grounds that they had invaded Mr. Moodi’s ancestral land ‘without his permission
as the Governor General.’

On 17% of March, 2011 the Commissioner of Police was quoted by a local daily called NewsBash
saying at a passing out parade at Kiganjo Police Training School that he had received the order
from the Minister for Internal Security and that he would later on release a press statement. Later
in the afternoon, he released the following press statement:



Members of the press and public at large, I have received several inquiries on the action the
Police Service will take regarding Legal Notice No. 120 of 2011. May I inform the general public
and Mr. Moodi, wherever he may be hiding, that we will deploy our capabilities that have a vast
reach throughout the Republic of Kenya to execute the Honourable Minister’s directive. I have
said from time to time that in keeping with the new constitution the police service is subordinate
and shall at all-time remain subordinate to democratically elected civilian authority. That being
the case I have instructed all the Provincial Police Officers to ensure Honourable Tumbo’s
directive is complied with fully, without exception. Mr. Moodi and his type be warned. You will
see fire.

Signed by the Commissioner of Police
17 March, 2011”

Mr. Moodi has been hiding in caves in Mt. Elgon in Western Kenya since he learnt of this Legal
Notice. He is now tired of hiding in caves as last night he was almost killed by a cobra bite in one
of the caves known as Tora Bora.

Mr. Moodi comes to your chambers today in Kitale Town, Trans Nzoia County and recounts the
foregoing sequence of events to you. He has now instructed you to take the necessary legal
proceedings in a court of law to secure his life an liberty as various demonstrations by human
rights activists in his support have borne no positive results.

(a) What remedies will you propose to him in protection of his rights to life and liberty
(2 marks)
(b) Draft the necessary papers for LEAVE STAGE ONLY in effectuating the proposed remedies.
(13 marks)

Papa Soni, a Kenyan national has just graduated with his Masters in International Law
(International Criminal Law) from the prestigious Yale Law School in the United States of
America. He was last in Kenya in 1999 when he had attended his grandfather’s funeral, and it
has been now over a decade since he visited Kenya. Upon his graduation he deemed it fit to
return home and take his fiancée Lisa Bayle to his rural home and basically to demonstrate to her
his humble background. They both arrived in Nairobi on 27% November, 2010 for their holiday
cum Christmas vacation. On the 28t November, 2010, Papa Soni was informed that the place to
revel and hang out is called “Biders Lounge” situated on the second floor of Dinn Plaza in the
Kilimani Suburbs of Nairobi.

On the evening of 28t November, 2011, Soni and Lisa in the company of Soni’s cousin Allan and
his girlfriend Catherine took Allan’s Toyota Land Cruiser VX and drove to Biders Lounge. It
was a very good night as they all compared notes while consuming alcoholic beverages at the bar
and restaurant. There was also a group nearby of five men who were also taking alcoholic
drinks. Soni being a snooker/pool enthusiast decided to play a game of pool. In the course of
playing pool, Soni realized that a member of the other group had approached his fiancée and a
lively discussion had ensued. He remained calm as it was evident that Allan was in control. It
soon became apparent that this gentleman was adamant and defiant. His defiance prompted
Soni to politely request him to get back to his table but he remained adamant prompting a scuffle.
Naturally, Soni was furious and started shouting. The shouting and exchange of words quickly



metamorphosed into a fist fight between Soni and the stranger. Eventually the scuffle turned to
a full blown war between Soni’s group and the other group in the bar. The Chief Security Officer
was called and he immediately instructed two guards, Phillip Musau and John Verdi to calm the
situation. This was around 3.00 a.m. in the morning. Both Phillip and John swiftly took action
and removed the common enemy (Wesley) and gave him marching orders outside the club. The
said guards escorted Wesley to his car and remained vigilant to stop him from coming back to
the club. In the meantime, another guard (Tony) escorted Soni and his group out of the club up
to the parking but the two camps kept on shouting at each other.

While outside the club, Wesley came out of his car and dared Soni to a fist fight. Wesley and Soni
were again restrained by the Security Officers and Allan drove off towards the City Centre in the
company of Soni and their girlfriends.

On approaching the Hurlingham roundabout Allan saw a maroon Mercedes Benz Reg. KBS 201H
blocking him at the front. Upon close scrutiny it became apparent that this was Wesley, the same
individual who had caused a fracas in the club. Wesley immediately came out of the car fuming
with rage and claimed that Soni was under arrest and as a police officer he had the right to arrest
Soni. Soni came out of the car and questioned the rationale and the basis for the arrest. When it
was evident that he was resisting arrest Wesley fished out his firearm and shot Soni on the chest,
and drove off. Allan, obviously shocked by the turn of events drove to Nairobi Women's
Hospital where Soni was pronounced dead on arrival. Allan immediately rushed to Kilimani
Police Station to lodge a complaint. Apparently, Wesley was a police reservist and had driven to
Central Police Station where he reported that he had shot a gentleman who had resisted arrest.
Investigations on the fatal shooting of Papa Soni were launched leading to the arrest of Wesley
Mbugua who was arraigned in court and charged with murder contrary to Sections 203 and 204
of the Penal Code.

During the trial PW1 (Phillip) testified that at around 3.00 a.m. he was called to calm the situation
as two groups were engaged in a fight, and he managed to send the two groups out of the club.
PW2 (John) and PW3 (Tony) basically reiterated the evidence of PW1. PW4 (Allan) gave a
detailed account of how Wesley approached Lisa in the club without Soni’s consent thereby
provoking Soni and which provocation resulted to a commotion. He also testified on how
Wesley followed them outside the club and was restrained by the guards. He also stated how
Wesley followed them and blocked them as they approached Hurlingham roundabout. PW5
(Lisa) also emphasized what Allan had stated in his testimony. PW6 was the medical doctor (Dr.
Dan) who examined Soni and pronounced him dead. He produced an autopsy report which
states the cause of death was as multiple organs injuries from gunshot wounds.

PW?7 was Inspector Gordon Scholla who received the complaint, conducted investigations and
also visited the scene of crime. He confirmed in evidence that Inspector Wesley Mbugua had
confessed to shooting Soni on the ground that he had resisted arrest.

PW8 (Mr. Vincent Apollo) a fireman examiner attached to the C.I.D confirmed that he had
examined the pistol and it was Belgian made caliber 9mm gun. He further confirmed that two
expended cartridges were fired from the pistol.

PW9 (Mr. Garang Ayudo) was the only independent eye witness and was working as a pump
attendant at the nearby Kobil Petrol Station and he could witness the events at the scene of crime.
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At the close of prosecution case, the accused person was placed on his defence and he gave an
unsworn testimony to the effect that he was in the circumstances provoked by the insults hurled
at him by the deceased and was as a matter of fact assaulted and as a law enforcement agent he
thought it fit that the deceased should be arrested. He said he did not pull the trigger that
resulted in the fatal shooting of the deceased. He also took issue with the firearm that was
produced in court and contended that it was not the one that was issued to him.

In the light of the facts narrated above, and in your capacity as the presiding judge, prepare the
judgement.
(15 marks)

Shem Achuodho and Millicent Akinyi are Kenyan nationals who have been working for gain as
an Accountant and Administrative Assistant respectively with Kabongo Safaris Limited, a tour
and travel company based in Morogoro area in the outskirts of Dar-es-Saalam, in the United
Republic of Tanzania. During the Easter vacation, both Shem and Millicent were left in charge of
the office. Upon resumption of duty the manager established that some travellers cheques worth
£350,000 were missing. When investigations were conducted, it became apparent that Shem and
Millicent might have played a role in the disappearance of the said cheques. They were both
suspended from duty pending the outcome of investigations.

Shem and Millicent apparently apprehensive at the outcome of the said investigations elected to
move away from Dar-es-Saalam and sought refuge in Kenya. They both relocated to Kenya and
rented an apartment in the posh Kilimani area of Nairobi

In the meantime, the investigations revealed that Shem and Millicent were culpable and it was
recommended that they be questioned on their role since that they were the custodians of the
office at the time the cheques disappeared. It is at this juncture that the Morogoro police officers
realized that Shem and Millicent were missing and accordingly prepared warrants of arrest for
them. Further investigations have revealed that Shem and Millicent are in Nairobi. The warrants
of arrest were endorsed by the Chief Magistrate in Morogoro, Dares-Saalam as well as a charge
sheet reflecting that Shem and Millicent have been accused of conspiracy to commit a felony and
stealing travellers cheques worth £350,000. The said police officers have made up their mind that
they should seek the assistance of the Kenyan authorities to have both Shem and Millicent taken
to Dar-es-Saalam to face trial.

(a) You were recently appointed a state Counsel in the office of Director of Public Prosecutions;
and the DPP has instructed you to initiate the process of surrendering both Shem and
Millicent to Morogoro. Advise the DPP on the requisite practical steps that would ensure
you have properly executed his instructions.

(7.5 marks)

(b) With reference to relevant and appropriate statutory and case law, what kind of evidence do
you need to tender in the appropriate court bearing in mind the applicable principles to
ensure the surrender of Shem and Millicent.

(7.5 marks)



Ali Baba, a renowned saxophonist and guitarist had recently established a musical school for
training children aged 14 to 17 on how to play a piano, guitar, a saxophone and other musical
instruments. Ali Baba is aged 44 and is not married. He set up the musical school within his
residence in Kyuma, and merely converted one of his guest houses to be the training centre.

Occasionally after the music lessons, he would invite his trainees to a swimming lesson and
towards the end he would invite them to a sumptuous dinner where they would engage in lively
discussions on what it takes to become a musician. It transpired that in the course of the training
he developed an emotional attachment to Liz and Bella who were his favourite students. They
were both aged 15 and 16 respectively. Liz and Bella attended Kianda School and would attend
the music lessons every evening. It was agreed between Ali Baba and their parents that he would
always drop them in their respective homes. It turned out that in the course of the private
lessons, Ali Baba took advantage of the ignorance, naivety and innocence of the young girls and
lured them into having sexual intercourse with them in the car. He apparently infected them
with herpes, a sexually transmitted infection. This came to light when the young girls complained
to their parents about their medical condition. The doctor’s report revealed the nature of the
infections which prompted the parents of Bella and Liz to lodge a complaint at Milimani Police
Station.

Ali Baba was arrested and charged with the offence of defilement contrary to Sections 8(1) and 2
of the Sexual Offences Act of 2006. During the trial, evidence was led that Ali Baba had lured the
minors to have sexual intercourse with him against their wish and the parents testified to the
effect that they were informed by their daughters on what had transpired, in effect corroborating
the testimony of the complainants. The medical doctor gave evidence as to the source and nature
of the sexually transmitted disease. There was no evidence that was led as to the age of the
complainants and during cross-examination of an officer from the children’s department he was
at pains to tell the age of the complainants. During cross-examination of the complainants it
turned out that Bella was 14 and Liz was 17 contrary to what had been indicated in the charge
sheet. The charge sheet reflected ages 15 and 16 respectively. At that juncture no attempt was
made to amend the charge sheet.

At the close of the prosecution case, the Hon. Magistrate (Delila Omondi) found that the accused
person had a case to answer, and put him on his defence. He elected to remain silent and the
court eventually found him guilty of the offence of defilement. When delivering the judgement,
Hon. Omondi unilaterally amended the charge sheet to reflect defilement contrary to Section 3 of
the Sexual Offences Act which prescribes a punishment of not more that fifteen years
imprisonment; and having heard the mitigation, namely that Ali Baba suffers from prostate
cancer and attends chemotherapy on a weekly basis at MP Shah Hospital, proceeded to sentence
him to serve twenty years imprisonment.

(a) Ali Baba is naturally aggrieved by the unfolding events and has instructed the firm of Cliff
and Allan Advocates; a renowned criminal litigation firm to which you have been recently
recruited as a junior associate. The head of litigation has assigned you Ali Baba’s brief and
seeks your legal opinion on the way forward.

(5 marks)

(b) Prepare the relevant documents to be lodged in court.

(10 marks)
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