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Instructions to Candidates

(a) Answer Question ONE and ANY OTHER THREE Questions
(b) Question ONE carries 25 Marks

(c) All other questions carry 15 Marks each
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Question One

Lorna was going home 25/11/2021 after attending a class in a City College Nairobi. On her way she met 4
(four) police officers who stopped her and a female Police officer conducted searched on her. Nothing
illegal was recovered from her. She was told to accompany them as they patrolled the City streets upto

10 pm. She was released unconditionally to go home. She is aggrieved and she has come to you for

advice.
(a) Advise on the nature of tort. (10 Marks)
(b) Outline five general defences which a defendant might rely in tort. (10Marks)
(c) Distinguish between damnum sine injuria and injuria sine damnum. (3 Marks)

Question Two

(a) Odipo is a farmer. He has 10000 acres of semi-arid land. It rains seasonally and a lot of water is
wasted through runoff. He built a dam to tap water and use it for irrigation of his vast land. On
20/10/2020 it rained heavily and the dam was filled to capacity. It continued raining for four
consecutive days. Odipo confessed that he had never seen such rain in his lifetime. The banks of his
dam broke and water escaped downstream killing 50 people, destroying homes and property. Okeo
suffered most but survived the ordeal. He lost his property worth Ksh. 10,000,000 and five family
members.

Advise Okeo on the action to take against the owner of the dam. (10 Marks)

(b) Assuming you are a defence Counsel for the owner of the dam, explain the defences available to him.
(5 Marks)
Question Three
(a) Tim Okello, has land next to Warung’ang’a in Tala, Machakos County. He has planted trees and
branches are overhanging Warung’ang’a’s land. He has refused to cut them despite the request
to do so by Warung’ang’a. He has also occasionally dumped garbage in Warung’ang’a’s land.
Warung’ang’a does not stay on the land but the land has a live fence.

Advise Warung’ang’a on action to be taken against Tim Okello. A (10 Marks)

(b) Outline the remedies available to Tim Okello in case Warung’ang’a takes him to court. (5 Marks)

Question Four

(a) With the aid of examples, explain the functions of the law of tort in a legal system. (8 Marks)

(b) Mukaru Kiambati is a tenant in the premises owned by Ciamwari Murunga. Kioni came to visit
Mukaru and in the course of descending the stairs she was injured. The staircase was wet. There was
water on the floor of the staircase. There was also no warning. He incurred a lot of expenses in

hospital. He has engaged you as a paralegal to advise him.
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Required:
Provide the necessary advise. (7 Marks)

Question Five
(a) Using appropriate case law, explain the main elements of negligence. (10 Marks)
(b) Explain the main defences that can be raised in a claim for trespass of goods. (5 Marks)

Question Six

In order to succeed in the tort of defamation, courts employ several tests in order to enter a judgment
against the defendant.

(a) Outline the four tests. (5 Marks)
(b) Explain defences to the tort of defamation. (10 Marks)

END
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Question One

One evening outside the perimeter wall of Heavenly Estate in the County of Hapana, a family of three ie,
father, Mr. Jua, Mother, Mrs. Moon Jua and son, Master Nyota were taking a leisurely walk. Nyota, a five
year old was carrying his ball in his arms as he could not play on the path given that it was next to a busy
road. Suddenly, Nyota fell into a manhole that unknown to either Nyota or his parents who were walking
behind him, had been left open by the County of Hapana. He was not badly injured but as he attempted
to help himself up from the manhole, his ball fell, bouncing off to the road. He naturally followed it and
Tom, the owner of a Toyota Fielder car registration number KAV 22222X saw the boy, applied emergency
brakes and stopped in time to avoid hitting him. He turned on his hazard lights as soon as he stopped. Tom
saved the boy but in his doing so, another car driven by Mark, the owner of Mazda car registration number
KDA 3333Y hit Tom's car. The damage cost Mark Kshs. 30,000.00 and Tom’s damage Kshs. 25,000.00. Tom
says he stopped and kept hazards due to the son to Mr. and Mrs. Jua

a)  Advise all the parties on their liabilities if at all. (15 Marks)

b)  Analyze causation in Law in this incident. (10Marks)

Question Two
Define the Law of Torts and differentiate it from Criminal Law and Contract Law. (15 Marks)
Question Three

Explain the rules developed in the case of Rylands vs. Fletcher (1868) LR 3 HL330. (15 Marks)

Question Four

Miss Sley is employed as a receptionist at a busy law firm. She is an attractive woman-and a cause of
jealousy among her female colleagues because most men admire her. Nevertheless, she is an upright
woman in every way and treats both colleagues and clients in the most professional way. She is engaged
to be married to a very conservative christian Mr. Utukufu. Unknown to her is that her male colleague Mr.
Wakili an associate in the firm, who in the last one year has indirectly made advances to her, is unhappy
about her engagement. One evening, when Mr. Utukufu passed by to pick Miss Sley, Mr. Wakili secretely
went to his car and left an envelope addressed to Ms: Sley. In the envelope was a card. On the card were
the following words; “I love you but I know you are such a loose woman who sleeps around and breaks
every man’s heart.” On their way, Miss Sley and her fiancée see the envelope and Mr. Utukufu realizes
that it is addressed to Miss Sley. So he picks the envelope and gives his fiancée. Miss Sley places it in her
bag and after being dropped at her house where she stays alone, opens and reads the message from Mr.
Wakili. She is furious. She comes to your firm where you work as an Associate and she seeks to institute
legal action against Mr. Wakili.

Advise Miss Sley. (15 Marks)
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Question Five

Briefly explain the following Torts suggesting defences and remedies if any:

(a) Slander; (5 Marks)
(b) Trespass to Land; (5 Marks)
(c) Battery. (5 Marks)

Question Six
The case of Donaghue V. Stevenson sets out tests to be applied to establish Negligence. Briefly
discuss the first test. (15 Marks)

END
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QUESTION ONE

On 2nd September, 2023, the DAILY POST carried a story under the headline “The Man Who Milked a
Lion"! 21-year-old MWANGI BIWOTT is a daring man. He did what nobody has ever attempted to do —
he milked a lioness. MWANGI a paralegal student at the Kenya School of Law was among a group of
students” who had visited the Nairobi National Park. At one point he is said to have disembarked from
the tour bus, walked straight into a thicket where a sleeping lioness was breastfeeding her cubs. He went
down on his knees and joined the cubs in sucking from the sleeping lioness. He also milked the lioness

and walked away with a litre of milk in a Dasani water bottle. He went back to the bus with the milk.

MWANGI has come to you claiming that the story was a pure fabrication that painted him as a fool, a
person of unsound mind, a drug addict or a person who believes in supernatural powers. As a result, his
reputation has been tarnished.

a) ADVISE MWANGI on the legal position in the event that he intends to file a court case against the
DAILY POST and explain the tort that is applicable in this case, and ADVISE him on the elements
required to be proven in a case of this nature in court. (11 Marks)

b)  Discuss at LEAST FOUR (4) different remedies available to Mwangi in the event that he is

successful in his suit against the DAILY POST. (8 Marks)
c¢) DISCUSS at LEAST THREE (3) different defences available to the DAILY POST in an action filed

against them by Mwangi. (6 Marks)
QUESTION TWO

(a) With the help of decided court cases, DISCUSS the elements of the tort of malicious prosecution.

(10 Marks)

(b) Distinguish between an employee and an independent contractor under the law of vicarious liability.
' (5 Marks)

QUESTION THREE

With the help of decided cases, DISCUSS the THREE (3) different types or classifications of torts founded
on trespass. (15 Marks)

QUESTION FOUR

(a) Clearly distinguish between (ANY THREE pairs) of the following concepts as applied in the law of

tort.

(1) The tort of trespass and the tort of nuisance. (4 Marks)
(ii) The tort of assault and the tort of battery. (4 Marks)
(iii) Liability under the law of tort and liability under the law of contract. (4 Marks)
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(iv) Liability under the law of tort and liability under criminal law. (4 Marks)

(v) The tort of strict liability and the tort of vicarious liability. (4 Marks)
(b) Discuss at LEAST THREE (3) practical applications of the law of negligence. (3 Marks)
QUESTION FIVE

Discuss the facts, the decision and the implication in the law of tort in any THREE (3) of the following

cases:

(a) Donoghue — Vs - Stevenson (1932) AC 562. (5 Marks)

(b) Rylands -Vs- Fletcher (1868) LR 3 HL 330. (5 Marks)

(c) KM and 9 others — Vs — Attorney General and 7 others (2020) eKLR (Owino Uhuru case). (5 Marks)

(d) David Ndetei — vs- Orbit Chemical Industries Limited (2014) eKLR. (5 marks)

(e) Soma Properties Limited — Vs — HAYM (suing as Administrator of the estate of SH (Deceased) 2015)
eKLR. (5 Marks)

QUESTION SIX

(a) Define any FIVE (5) of the following terms as applied in the law of tort. (Select any FIVE (5):

(i) ‘Neighbour’ under the tort of negligence. (2 Marks)
(i) ~ ‘Reasonable and probable cause’ under the tort of malicious prosecution. (2 Marks)
(iii) ~ “Visitor’ under the tort of occupier’s liability. (2 Marks)
(iv)  ‘Res IPSA LOQUITOR’ under the tort of negligence. (2 Marks)
(v)  “Volentinon fit injuria’ as a defence under the law of tort. (2 Marks)
(vi)  ‘Mischief” under the tort of strict liability. (2 Marks)
(vii)  ‘Non-natural” use of land under the tort of strict liability. (2 Marks)
(b) Explain at LEAST FIVE (5) functions of the law of tort. (5 Marks)
END

Page 3 of 3



THE KENYA SCHOOL OF LAW

DIPLOMA IN LAW (PARA-LEGAL STUDIES)

SPECIAL SUPPLEMENTARY EXAMINATIONS - 2N YEAR TERM 1

LAW OF TORT - (PTP 201)

29TH JANUARY, 2024

DURATION: 2 HOURS

Instructions to Candidates

(a) Answer Question ONE and ANY OTHER THREE Questions
(b) Question ONE carries 25 Marks
() All other questions carry 15 Marks each

PLEASE TURN OVER

Page 1 of 2




QUESTION ONE

a) Explain at least FIVE (5) general defences in a suit based on the law of tort. (10 Marks)
b) DISCUSS at least FIVE (5) remedies that can be granted to the successful party in a suit founded on the

law of tort. (10 Marks)
c) DISCUSS at least FIVE (5) sources of the law of tort. (5 Marks)
QUESTION TWO

DISCUSS the legal capacity to sue and be used as a party in a tort case for the following, (THREE (3)).

a) Foreign Governments

b) Minors

c) Persons of unsound mind

d) Unincorporated associations
e) Corporations

(15 Marks)

QUESTION THREE

DISCUSS at least FIVE (5) defences to a claim filed against a defendant under the tort of strict liability.

(15 Marks)
QUESTION FOUR
“The tort of vicarious liability mostly arises in an employer-employee relationship where the employer is said

to be liable for the torts committed by the employee in the course of employment”.
a) Justify this statement and give at least FIVE (5) reasons for enforcing liability against the employer instead

of the employee. (10 Marks)
b) List at least FIVE (5) goals of the law of tort. (5 Marks)
QUESTION FIVE
The law of tort recognizes THREE (3) separate actions in trespass. DISCUSS these THREE (3) actions with
the aid of decided cases. (15 Marks)
QUESTION SIX

Write short notes on any FIVE (5) of the following concepts in the law of tort.

a) ‘Res-IPSA Loquitur’

b) ‘The neighbour principle’ as discussed by Lord Atkin.

¢) ‘The Bolam Test’ in hegligence.

d) ‘Non-natural use of land” under the Law of strict liability

e) ‘Occupier’ of premises under the tort of occupier’s liability.

f) The ‘Salmond Test’ under the tort of vicarious liability.

g) ’‘Innuendo’ under the law of defamation. (15 Marks)

END
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Question One:

On 25% June 2024, protesters were killed during protests in Nairobi, and a section of Parliament went up in
flames as demonstrations against the Finance Bill 2024 escalated. One angry protestor Mzalendo Jenzii broke
through police barricades and stormed into Parliament. He then set parts of Parliament ablaze. Hon. Mbunge
one unlucky MP, faced the wrath of the protestors when he was accosted by Mzalendo Jenzii moments after
Jenzii scaled over Parliament’s wall. Jenzii hurled expletives in the direction of the MP and threatened to teach
him the lesson of his life. He chased Hon Mbunge down the corridor into the debating Chamber, shouting
what could only be described as a “war cry’.

Jenzii caught up with Hon Mbunge as he climbed up the stairs to his Parliamentary Office. By then, Jenzii was
brandishing the ceremonial golden Mace which he swung at Hon Mbunge missing several times before finally
hitting and seriously injuring him. In the unfolding drama, Hon. Mbunge escaped into another office where
he hid in a cabinet for 4 hours until he was rescued by the Kenya Defence Forces. In the meantime, Jenzii had
taken Hon. Mbunge’s mobile phone, laptop and a sum of Kshs. 1 million from a safe in Hon. Mbunge’s office.

Jenzii has declined to return the items. Hon. Mbunge has now recovered and come to you for advice.

Advise Hon. Mbunge based on your knowledge of the law of tort. Write a well-reasoned legal opinion on the

following:

(a)  The torts that are evident in the above narration and the elements of the various torts illustrated using
caselaw. (15 Marks)

(b) At least FIVE (5) defences available to Jenzii in response to any suit filed against him by Hon. Mbunge

based on the law of tort. (10 Marks)

Question Two:

DISCUSS the facts, the decision and the tort arising in the following court precedents: - (SELECT ANY
THREE (3)
(a)  Donoghue - Vs — Stevenson (1932) AC S62
(b)  Rylands - VS - Fletcher (1868) LR 3HL 330
(c)  Soma Properties Limited — VS — HAYM (Suing as Administrator of the estate of SH (deceased) 2015
eKLR
(d) David Ndetei — VS — Orbit Chemicals Limited (2014) eKLR.
(e) KM and 9 Others — VS — Attorney General and 7 Others (2020) eKLR.
(15 Marks)

Question Three:

DISCUSS any FIVE (5) general defences that a defendant can rely on in a suit based on the law of tort.
(15 Marks)

Question Four:

(a)  With the help of decided cases, DISCUSS the FOUR (4) elements that a plaintiff must prove in order to
succeed in a case based on the tort of defamation. (12 Marks)
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(b)  List at least THREE (3) remedies that a successful plaintiff can be awarded by the court in a suit based
on the law of tort. (3 Marks)

Question Five

Write short notes on the following concepts as applicable under the law of tort. SELECT ANY THREE (3)
(a) The tort of malicious prosecution.

(b) The distinction between an employee and an independent contractor under the law of vicarious liability.
(c) The tort of private nuisance.

(d) Practical applications of the tort of negligence in everyday life.

(e) Defences available to a Defendant in the tort of defamation.

(15 Marks)
Question Six:
(a) Explain the following terms as used in the law of tort: - Select ANY FIVE (5)
(i) Res Judicata Rule
(ii) Volenti non fit injuria
(iii) The Bolam test
(iv) The ‘Neighbours” Principle
(v) ‘Right-thinking” members of society
(vi) An Innvendo
(vii)  Fair comment
(10 Marks)

(b) Define the term “Occupier” as applied under the tort of Occupiers’ liability and discuss the different
categories of visitors to whom an Occupier owes a duty at common law. ‘ (5 Marks)

END

Page 3 of 3






