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QUESTION ONE

Peter started working as a waiter at the SAV Hotel in Nairobi in November 2007. He was good
at his job and was rapidly promoted to become the senior waiter.

The SAV Hotel prided itself on providing a healthy working environment for its employees.
However, in 2014, there was a shortage of competent waiting staff and Peter became very
stressed. The working conditions were not helped by a difficult relationship with the Restaurant
Manager, Mr. Richard. Peter developed stress induced eczema and took six weeks’ unpaid leave
to visit his parents in Kwale.

On return, his difficulties continued. He burnt his hands whilst serving a customer and was off
work for three weeks but received no sick pay. Peter repeatedly asked Richard about it but he
refused to authorize it. The company policy required a six-month appraisal for each employee
yet Peter has not had one for the last three years. Whenever he asked, Richard refused to
conduct the appraisal.

At the beginning of December 2014, during a busy shift, Peter removed a pre-purchased but
unopened bottle of wine from a table which had just been vacated by a party of diners and took
it to the kitchen. He was confronted by the assistant Manager and told that he should have
obtained permission to do so. He received a warning letter for his conduct.

At the end of January 2015, Peter was confronted by Mr. Richard when eating food from the
metal serving tray he was taking to the kitchen. He was told that it was a new rule that staff
were not supposed to eat in the kitchen during working hours. Peter lost his temper and shouted
back at Richard that he had not been told about the new rules and in any event, other staff
members had eaten food during working hours and had not been reprimanded.

Peter was sent home immediately. The next day, he received a phone call from Mr. Richard
telling him not to report to work as he had been dismissed for gross misconduct. Aggrieved by
that decision Peter has instructed you as his Advocate to file a suit at the Employment and
Labour Court. From the foregoing:

(a) Analyse your case theory preparation. (4 marks)
(b) Identify six questions you would ask Peter. (6 marks)
(c) What do you think are the weaknesses of this case? (4 marks)
(d) Identify six questions you would ask Richard during cross-examination. (6 marks)
P
¥
QUESTION TWO

On the 15" of May 2017, ‘The Great Tribute’, a newspaper of national circulation published an
article authored by its Managing Editor tltled
“Corrupt Judge unfit to hold any elective office.”

Below is an excerpt from the said article:
“On 6% June 2017, the Council of Judges of Chagalla Bay Province are scheduled to hold their

elections for among others, the President of Chagalla Bay Council of Judges. To our shock,
disbelief and dismay, the sly old Judge Clay has submitted his application for nomination to vie
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for this position. It is common knowledge that Judge Clay is a man of doubtful integrity. He is,
as a matter of fact, facing disciplinary action before the Chagalla Judicial Service Commission
on several complaints including abuse of office and obtaining money by false pretenses. Do
these people want a thief, a liar and a fraud heading the Council of Judges? Certainly not.
Judge Clay cannot purport to lead anyone. Not even a pack of dogs.”

Prior to this publication, the Managing Editor of ‘The Great Tribune’ had been informed of a
statement issued by the Chagalla Judicial Service Commission to all members of the press to
the effect that the complaint against Judge Clay had been dismissed for lack of evidence. The
Managing Editor nonetheless proceeded to publish the article.

(a) Judge Clay has instituted civil proceedings for defamation as against The Great Tribune
and its Managing Editor.

Draft a suitable opening statement for Judge Clay is (the Plaintiff’s) Advocate. (5 marks)

(b) The advocates for the Great Tribune and its Managing Editor (the Defendants) have filed
an application seeking the recusal of Judge Shaw who was to hear and determine the
suit. The ground for recusal is that the Judge would not be impartial in a matter filed
by a fellow Judge and colleague.

Advise Judgé Clay’s (the Plaintiff’s) advocate on a suitable response to this application
for recusal. (5 marks)

QUESTION THREE

Bernard is a seasoned litigation practitioner with vast legal experience, including at the
Supreme Court. On a particular Tuesday, Bernard was scheduled to appear before the Judges
of the Supreme Court for the hearing of an Advisory Petition. The Registrar of the Supreme
Court had communicated that hearing would commence at 10.00 a.m. and all advocates were
required to be fully robbed in a wig, collar and gown.

Bernard staggered into court at 10.45 a.m. visibly intoxicated and wearing a light grey suit and
a pink shirt. He had elected not to appear robbed because according to him, these particular
items of clothing for advocates were an old colonial practice. As soon as he entered the
Supreme Court, he noted that his junior in practice, Hillary was addressing the court, making
his submissions. He immediately interrupted Hillary whom he motjoned to sit down, and
informed the court that he only had an hour to spare for the hearing, therefore the same needed
to be expedited.

In his estimation, the question before the Supreme Court were so elementary that an hour of
hearing would be more than sufficient. He then began submitting on the law, constantly
referring to the Chief Justice, his former classmate, as ‘my learned friend’.

Bernard’s speech was so incoherent decipher that the Supreme Court Judges could barely
decipher what he was saying. The Chief Justice then politely requested Bernard to either sit
down and let Hillary conclude his submissions or that he step outside, collect his thoughts and
sober up. Bernard declined, insisting he must finish his submissions as he had more important
issues to handle. The Chief Justice maintained that Bernard must immediately stop addressing
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the Court. Agitated, Bernard started shouting at the Judges, frantically throwing his hands in
the air expressing profanities at the Judges.

The Chief Justice immediately ordered the Court Orderly to escort Bernard out of the
courtroom, using all reasonable force and detain him at the court cell for 12 hours until he
sobered up.

Discuss the issues (court etiquette) arising from the facts above and the actions of the Chief
Justice. (10 marks)

QUESTION FOUR

Police at Daru Police Station received a report from an unnamed informant that there was a
scheduled delivery of unlicensed betting equipment at a premises they had long suspected to
be running an illegal and unlicensed betting business. Inspector Vishat who was heading the
team of police officers immediately obtained an undated and unsigned search warrant and
proceeded to the premises in the dead of night.

Once they were certain that no one in the premises could see them, they stormed into the
premises. They found one Sumrat fast asleep in one of the rooms. Inspector Vishat immediately
started searching Sumrat and the room for any unlicensed betting equipment. He discovered a
mobile phone that he was sure belonged to his friend Prakash on the bed-side table which had
been stolen two days earlier. Indeed, the picture on the mobile phone was that of Prakash and
his two daughters. No other items were recovered in the search. Inspector Vishat was however
sure Prakash had reported the theft of the mobile phone. Moreover, he knew Sumrat as a
seasoned pick pocket and decided to take the opportunity to detain him. Sumrat was arrested
and charged with theft.

You represent Sumrat (the accused) in the trial. Draft seven (7) questions you would ask
Inspector Vishat in cross examination. (10 marks)

QUESTION FIVE

Panafric Wines Ltd is a wine manufacturing company in Nairobi. It has to import a large amount
of its ingredients for its manufacturing plants from other countries. In June, 2017, Mr. Wakanda,
the director of Panafric Wines Ltd called Mr. Musure the director of on;e of its suppliers based
in Zanzibar, making inquiry on the availability of stock.

Musure indicated that he had 6000 crates of grapes available for sale but that they were in
different sizes. Panafric Wines Ltd through Mr. Wakanda indicated that it would take all the
bottles and the contract was agreed to this effect. However, Musure confirmed that in order
to agree on the price, he would need to count all the bottles and measure their sizes. Panafric
Wines Ltd agreed that it would be patient as the supplier confirmed the quantity and size.

Musure was given a week to ascertain the price of the crates. Unfortunately, during this period,

the consignment was destroyed by fire caused by an electric fault due to negligence by an
employee of Mr. Musure.
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Panafric Wines Ltd has filed a suit for breach of contract. You represent the Plaintiff and the
matter is listed for presentation of written submissions.

Prepare your opening and closing statement. (10 marks)

QUESTION SIX

Two years ago, Vesca discovered that she had cancer and required chemotherapy. She was
informed by the doctor that following treatment, she would be infertile. Vesca and her husband
Victor wanted a family and knowing that it was the only way they could have their biological
child, they underwent intra vitro fertilization (IVF) at the Mama Taifa hospital and then froze
three embryos prior to Vesco undergoing chemotherapy. .

The treatment for cancer was successful and at present, there is no indication that the cancer
will recur. However, Vesca and her husband have separated and Victor no longer wants to have
a family with Vesca. He refused to give consent to one of the frozen embryo being implanted
in Vesca.

Vesca has filed a suit against Victor where the frozen embryo is the subject matter. You have
been instructed by Vesca to act on her behalf in the matter.

(@) Outline and discuss the procedure involved in its production. (6 marks)
(b) What ethical considerations would you make before its production? (4 marks)
END
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